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Some legal issues on the right to communication and consultation 149
with the arrested or the inmates of ‘a person who intends to be a defender

— Abstract

Some legal issues on the right to communication
and consultation with the arrested or the inmates

of ‘a person who intends to be a defender

- focused on the Constitutional Court Decision 2015heonmal204
and Supreme Court Judgement 2013dol167162 —

Min, Man Kee

(Professor of law, SungkyunkwanUniv. /Attorney at law)

In accordance with Article 12 (4) of the Constitution, the arrested or
detained person has the constitutional right to receive assistance from a
lawyer, and the right to communicate and consult with a lawyer is the most
essential content of the right to receive assistance from a lawyer. Article 34
of the Criminal Procedure Act stipulates the right to communication and
consultation of a defender or ‘a person who intends to be a defender’.

The Constitutional Court initially ruled that the right to communication
and consultation of a defender or ‘a person who intends to be a defender’ is
just a legal right recognized by the provisions of the Criminal Procedure
Act, unlike the right to communication and consultation with a defender
which is the constitutional right of the arrested or detained. Thereafter, the
Constitutional Court changed the ruling by judging that if any part of the
right of the defender to assist the arrested was key part in which if it was
not guaranteed, the right of the arrested or detained person to receives
assistance from a lawyer would become ineffective, it must be protected as a
fundamental constitutional right.

Recently the Constitutional Court has declared that the right to

communication and consultation of ‘a person who intends to be a defender’



150  Sungkyunkwan Law Review Vol .33 No.2(June 2021)

is a constitutional right as the right to communication and consultation of
the defender.

The right to communication and consultation of the defender or ‘a
person who intends to be a defender’ can only be realized in a mutual
relationship between the arrested or detained person and the defender. In
addition, it is logically contradictory to say that the right of the defender is
about the law while the right of the arrested or detained person is about the
constitution. Therefore, it is reasonable that the right to communication and
consultation of a defender or ‘a person who intends to be a defender’ is
construed as a constitutional right.

Regarding the question of who is 'a person who intends to be a
defender', the Supreme Court of Korea ruled through the judgement
2013do16162(issued on March 9, in the year of 2017) that to be a person
who intends to be a defender' it must be recognized that there is a
possibility that a person who has expressed an intention to be a defender
can objectively become a defender.

This judgement is right in that it interprets the scope of ‘a person who
intends to be a defender' as broadly as possible to strengthen the right to
receive the assistance of a lawyer, while adding an objective indicator of the
possibility of becoming a defender. The above ruling has set a standard
regarding the scope and limitations of the right to communication and
consultation of ’a person who intends to be a defender' at the site of arrest
by judging that the essential content of the right to receive the assistance of
a lawyer, which is the constitutional basic right of the arrested or detained
person, should not be infringed, even if the right to communication and
consultation of the ’person who intends to be a defender' is inevitably
restricted due to the necessity of a physical restraint system to achieve the
purpose of the national penal rights.

On the other hand, inmates whose sentence has been confirmed are
severely restricted in their access to the lawyer, unlike the arrested or

detained. But in particular, the inmates can be potential prisoner on ftrial
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with the arrested or the inmates of ‘a person who intends to be a defender
when they wish to request retrial or restoration of the right to appeal,
because the criminal procedure can be resumed due to the restoration of the
right to appeal or the commencement of retrial procedures. In this
perspective, the right to communication and consultation of ’a person who

intends to be a defender' should be guaranteed as a constitutional basic right.

@ Min, Man Kee

A person who intends to be a defender, The arrested

or detained, The right to communication and

consultation, Constitutional right, Fundamental rights
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