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Felo] AFE BT o337 5 v

SR TES0 Aok o] o]efg VTS A HYol|® LERITESD 2
Rl A Alokge ATl Fobee AEs sl 714 a8 F
THAW] GFor AL Eokg HAAR 3okl AAS A
RAes & F Ark52)

| Z2ekabsl o] Al A FARRRe] A5
H

47) Kaser, a. a. 0., II, S.268f.

48) 5% - 2714, 49 A 164, 734, 814-815%; Alan Watson, 'Arra’ in the Law of Justinian,
Revue internationale des droits de l'antiquité, Ser. 3, Vol. 6, Georgia Law School, 1959, p.
388 and seq.; Robert Villers, Rome et le droit privé, Editions Albin Michel, 1977, p.375 et
suiv.; Girard, op. cit., p.577 et suiv.

49) D. 18, 3, 6; 18, 3, 8.

50) A5F - 20, &) A, 8154,

51) frEldobF2 AMG28Y) C. 4, 21, 17, 2. = vujAl%o] AAHT 7 okgo] wyre 7
-, 270 AR VIAHINE A FRE, Aol AHA @ o Aokw ar
oA w2 a7t BAEA otk wcle] wzkE AReed 1 Ackwe] ws FE
& erow oF s, vigelo] wujAlRE AR B 27k AFE AFTe] wAYT
= 88¥A =tk Institutiones 3, 23, pr. = A%FFo AFTE low @A 1 wjujr} &
Aol elaks 284 &%, A% & AdGE As widleld a7k AFd AL 9
3, vimelolghd 1 Wil geelA] o <k drt

52) ¥ - 274, ool A, 164, 7350,
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olgfS fato] M=ol Alek(Treugelibde)sdol} dA s @
Fol g, Wmmmwmﬁ};ﬁa@ﬂ-1A¥*”“h+ﬂ%ﬂ%
| T4 (Urkunde)® thx]¥ o] g27AoFo 2 upy|QlaL, ofw Aok
A9 HAEAE AT S AT = LAV Hol, =
Eolgjo] & W EIFa(Haftgeld) &=A ACke] a9& 73t
SFATESS) Tk Alokg o] FE AR oyl wHAE &

L%m%ﬂ;mgﬂﬂt e FARD A5 wALE &
5

fr Lo o X o &
MT%%ﬁ%ﬂ

off Hd M1 =

mlo ¥L

o fLo 1o ok po gl il ix (E
ro

(2) Al=rEolA A

13
.59 58 Akl A wlgele wuE Ao

9 sAA%en PP 54 B dehad ¢

A olw 98ss & =

54) BEQE Ao ofgel| wHaja ZH—“r-E— ojgatA] Rgk Aol Aol AFAE AAAAA Qs
2210 Z(Gestellungshirgschaft) = LA AR A Ao} dEle] FAQl AHol(wadia)Z
AT Q@A olF BEIA AvlFozn NS 7|gista AFAE BEeA 2r)e AR
Zo| old djFet) o]F JPRFoA AN FRFOE Wrlste] BFQlo] A AhtoR wE 54 Ao
2 99l A= 97 A9lo] e, web Wadiatiol:BolE) 94 AHE%Ich Heinrich Miteis,
Deutsches Privatrecht, Neu bearbeitet von Heinz Lieberich, 3.Aufl., C.HBeck, 1959, S.111f.

55) Rudolf von Hibner, Grundziige des deutschen Privatrechts, 4.Aufl, A Deichertsche Verlags— buchhandlung, 1922,
S445f.; Otto von Gierke, Deutsches Privatrecht, BAIIl, Schuldrecht, 2.Aufl, Dunker & Humblot, 1917, S.365f.

6) Gierke, a. a. 0., S.338 und Anm. 50, 51.

7) Eugen von Jagemann, Die Daraufgabe(arrha), Vergleichende Rechtsstudie, Verlag von J. Gut
tentag, 1873, S.137f.

58) Heinrich Siegel, Das Versprechen als Verpflichtungsgrund im heutigen Recht, Verlag von F
ranz Vahlen, 1873, S.33-35.

59) Andreas Heusler, Institutionen des deutschen Privatrechts, Zweiter Band, Duncker & Humblot, 1
886, S.225f.; Hitbner, a. a. O., S.442; =1, o] =& 52-53H.

60) e, oFe] A 5741,
61) Gierke, a. a. O., S.336f.
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(D) 13- 144171 4 F715435t9e] AE3std 2wilo] Al=rbALg o
A, 14953 329 ¥ (Reichskammergerichtsordnung)oll
o] EA5HA] & 3 Zrul¥o]l HEWH(Gemeines Recht)oZ
Ath65 Zupol Algrel Aol AAg TS AAgolt ul3]
Fom YA Akl AAFHAL, ol st aAd= AHAE
Azt glet. olu =y ol Alokw
ATH66) W Rl Aokge] #g AAS AA F A 7 F

ins
it
=)

i
>
L

i)
32

(

[0 o2 o 2 & WM K1
4
o
(o]
>
I
>,
f
ol
T
2

koo o Lo dp

N
Lmz)ﬁo&

o,
o
2

il

1o

oS & AloFa(Handgeld) S K
< <Fa(arra confirmatria)o.2 W
A7eke] RSN AkRol elx}
g Arhon = AokAAe %

A'(Zeichen des Abschlusses des Vertrags)®A] =2 #9171 ¥

62) Gierke, a. a. 0., S.338. TARA}F SR1%} 3 & vhAlH An|she T4 (Weinkauf, Leitkauf)
oy} AYFS w3y WAl A AlFse =4k Gottes oder Heiliggeist Pfennig) & ZAlol
de] ezl el whel 9 Aol AlFgowM arradl MEowE 1 el 71 ujujel
A mjgelo] wjizele] A =& wof| Al A& ¥ Schliisselgeld oder Herdgeld) 2 715w ujjoll
A w|Eele] wH] W ARER A A E3 4248 (Zaumgeld oder Haftergeld) $0] 131t}

63) HHE, ko] A 576K,

64) Gierke, a. a. 0., S.338.

65) Max Kaser, Romisches Privatrecht, 6.Aufl., C.H.Beck, 1968, S.1; Heinrich Siber, Rémisches Recht
in Grundziigen fiir die Vorlesung [, Romische Rechtsgeschichte, Verlag Hermann Sack, 1925, S.76
f.; Helmut Coing, Europdisches Privatrecht, Bd.l, Alteres gemeines Recht(1500 bis 1800), C.H.Bec
k, 1985, S.45f.; Franz Wieacker, Privatrechtsgeschichte der Neuzeit, 2.Aufl., Venden, 1967, S.97
f.; Paul Koschaker, Europa und das Romische Recht, 4.Aufl,, C.H.Beck, 1966, S.126f.

66) Siegel, a. a. 0., S.36f.
67) Hibner, a. a. 0., S.450f.
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el Qith. Gierke™ “WEHA AokFel AFL FokFomA At
4 4g pARALL T STk
(3) B4, F99 ARCRA ke 2oby AF F AY
of Suel olste] Hgol WAL Tt YA B B
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)
N
oL

= o

o] afokze] ks 3 5 QATEI0) FApxie] EokS

= == T = =
Az & Ze slekFol HAA ke FHEe A W rhID
ol2gk omlol A Siegel> “miFSlo]E wiEglolE W9 ofAo] gltk
%}‘:}.”EJ_

III. Aol &3 o= dHH

1. S99 225

7h 549y #3369 AA 2 AA

(1) gutqo= ELEH“]‘E”g U Aoke] Wb oz Aekgel 44l o
3le] EWsl ou)= A ¥kt =AdwlHe Aok (Draufgabe)ol
Aleke] Z=AZA ZOkﬂ(HaftgeldH ofm & FoJeels Heolr} 1Elst
o] Hvly A336% ﬁlokJA Aol AlSeR Algeld
okx| Ao AckFow 2 Ak AL TAZE AAFHT, ZﬂZ?ﬂ
oA “AFEe 94 1—% G- Ao R JAAEA vk et
Qa1och7e 3ok Reugeld) ] Haf A= Al okal Al (Ricktritt) ok ¥ 6}

b‘}:\]r

68) Gierke, a. a. 0., S.365 Anm. 36.

69) A% SHEHe EEHo BxA ad9ds 7T M ddgorA A4S B
HE AA7E TS wiAsE 4 FthUagemann, a. a. 0., S.141).

70) Siegel, a. a. 0., S.36-39.

71) A =88, $Fo) =, 36

72) Siegel, a. a. 0., S.36-39.

73) = E, LIS AR LR E 2 OfEO RN -1 58)", EERGEHEE 648
EE11 - 12+, 1946.11, 6231 ©]sl; Gierke, a. a. 0., S.3421.

74) BGB §336(Auslegung der Draufgabe) (1) Wird bei der Eingehung eines Vertrags etwas als Draufg
abe gegeben, so gilt dies als Zeichen des Abschlusses des Vertrags. (2) Die Draufgabe gilt im Z
weifel nicht als Reugeld.
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o] A|535%0] W j+40o] Ar}.75)

ARG A1 A417FE Ao #ate] A
dEAT. oAM= AR de7t = A<k
WIS whsojof lmE Aokgel HaiAE B

[e} O "o -1
S AeskA] ehgtrhar FE76) A|1ZeH WA glo] A2ZeHD #|288
z27F 53,78 ANy A336x= AT Aw mdviyge] Aok
=2 ‘AlekA A9 2l'(Bestarkung des Vertragsschlusses) FEo =2
=G0 15 20029 AT AoistE A tEF A< A=
Alokaoll #gk A obd WA o] gl

. SRl Ak muel ax
== o =

Aol Aok FeFY ® pFomAe] YL gk o
WAk Abeld] ME sbgom slekEel V15 ¥ St AthAIS35

75) SAHY ARG Tl o A HFeE AT AT ¢ ATk okgE A A
o JAREA] Aolvk 1 A B diokgol AFHA ofysta el o] & o= Al
gisted AA flol o9& A7|F vl sjAe ago] flvk. 2t o9 A7l F AA flo]
ool AFd AdE 1 YAIFEAE fEdtth BGB §353(Ricktritt gegen Reugeld) Ist
der Riicktritt gegen Zahlung eines Reugelds vorbehalten, so ist der Riicktritt unwirksam,
wenn das Reugeld nicht vor oder bei der Erkliarung entrichtet wird und der andere Teil
aus diesem Grunde die Erklirung unverziiglich zuriickweist. Die Erklirung ist jedoch wir
ksam, wenn das Reugeld unverziiglich nach der Zuriickweisung entrichtet wird.

76) Motive zu dem Entwiirfe eines Biirgerlichen Gesetzbuchs fiir das deutsche Reich, Bd.Il, 1888,
§417, S.273f. Benno Mugdan, Die Gesamten Materialien zum Birgerlichen Gesetzbuch fiir d
as Deutsche Reich Bd.2. Scintia Verlag, 1979(Neudruck 1899), S.151f.

77) A1 ZQHe A3 F oA A 2 EE e oe] RN A YH-Prinzip des Privateigentums,
AkA-2] D3 -Vertragsireiheit, 4 H 9 Y2 -Prinzip des Erbrechts)o] st +#A& &
99k 31 (Anton Menger, Das Biirgerliche Recht und die besitzlosen Volksklassen, Eine Kritik
des Entwurfs eines Biirgerlichen Gesetzbuches fiir das Deutsche Reich, Zweites und Drittes
Tausend, Verlag der H. Laupp’schen Buchhandlungen, 1890, S.3f.), A29]43]= Al2% <L
Entwurf)S ¢33 1898 Al 2 & (Protokolle) 2t S| & %3k th.

78) A2 93 = Y A Adgo] AGAAY FARA wFHJAAT, AFA-AF o
A= ¢ ASFRHY FHOR o]F o] §8 = §lrtal spiA, Aokaely sloka oA
9] =5 FAF I tHProtokolle der Kommission fiir die zweite Lesung des Entwurfs des B
iirgerlichen Gesetzbuchs, 1898, S.1542f.; Mugdan, a. a. 0., S.714f.).

79) A|2z0t A288% = AMAAS AR A331ER, o= A3302ZA HFEH-o ZhA(Denkschrift)
o} &7 59 A= 3] (Reichstagsvorlage)oll A& o], 189611 89 24 AI336% 2 A HU)

80) Hibner, a. a. 0., S.451.
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2. AFFOR AASHE A5 Fgel AA ¢hol oF ArIHA %
owl aAel GAEAE fEsTh Aoke] SAHY FawAz B4
= AR ool siokEe] Afe T 4 AthsD PARe] WE
Sofo] gl Zgol AckAA Al miE FAo Batel HY was
AEgon ni Agol Fethen wid FAS Wale gl 39
sHe A337E ALFI W5ele] AMAFE A% oS i A
o MmN AFES FHA} WAHAA LaAMYE ITFE 9 o
Sl gel FPshe A338RS vIFOIE & & Qlrksn e} Aok
WY-E AFAelEL LBAGOR JAsh Aol wolX evh

[o

fr

El
ox o
o
Bl BN
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81) Reinhard Gaier, Miinchener Kommentar zum BGB, Bd.2, 6.Aufl., C.H.Beck, 2012, 4 zu §353;
Dagmar Kaiser, Staudingers Kommentar zum BGB, Buch 2, 12.Aufl., Sellier de Gruyter, 2012, 1
6 zu §353. MFFAH TS HAs= As)E Ludwig Enneccerus / Heinrich Lehmann, Recht d
er Schuldverhiltnisse, 15.Aufl., J. C. B. Mohr, 1958, §40 Fn.2; OLG NJW Minchen 1969, 1630.

82) Axel Beater, Juris Praxis Kommentar BGB, Bd.Il, Schuldrecht, 4.Aufl., Jurios GmbH, 2008,
§336 Rn.10; Gerhard Schaub, Walter Ermann Handkommentar zum BGB, 12.Aufl., 1.Band, A
schendorffsche Verlagsbuchhandlung, 2008, §336 Rn.4.

83) &F, o] =1, 1729,

84) OR Art. 158. (1) Celui qui donne des arrhes est réputé les donner en signe de la conclusion d
u contrat, et non  titre de dedit. (2) Sauf usage local ou convention contraire, celui qui a recu
les arrhes les garde sans avoir a les imputer sur sa créance. (3) Lorsqu'n dédit a été stipulé,
chacun des contractants est censé pouvoir se départir du contrat, celui qui a versé la somme e
n 'bandonnant, celui qui I' recue en la restituant au double. A28 “AlFoju} x| 9] #Hgoz
B9 Aol glod A%as RS 2w AAd FET| flo] BAdh = vdolth

85) Basler Kommentar, Obligationenrecht I, 5.Aufl., Helbing & Lichtenhahn, 2011, 8 zu Art.158.

86) AAAAE kAT FEs 3 AAAS A5 AAA YAk I8 AAHAS an7t TARTHAlfred
Koller, Schweizerisches Obligationenrecht, Allgemeiner Teil, 3.Aufl., Stampfli Verlag, 2009, §80, Rn.11).
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A=A EolSA s slekRe A st Al ¢
woloje] waroleba FH}ED

rr

2. TP A0

7h =2 3y 9y A1590%

(1) Z&2 oM Alokae] wi #Asfo] A=t 1 AT A
el whel opghe] o]zt UATt88) & ulolo &¢] uhutEH(la loi de
Bavarois)o| & o] dlefgo® Ha, i Aol Aarr=r(la
loi des Wisigoths)ol A+ a9 dXz2 HT o] Aokgdo] o
AAA e (le versement a titre d’'acomte)?] 442 FAA on=
Gl S a(le versement a titre de preuve)®] 7]%5o] 733}= )89

(2) 24 ZFzo A= dde MY 2AE AleTY A AA s
staL,90) & T3 FAAY TR FY THA(Code civiDe] HAZHY

2HIHE A 159004 vljul Al <Fe] o kS 913k of <F=(les
arrhes)®] 9 st ol & g o® G ATEI2 o]y gk 3fjoF
A B2k B YolE el A frefskivhar 93 ek
He S UHIY FARSHA Al % geka oz BARE Aeko] ol 4

°F(la promesse de vente)ol] #3t FH O R 1 o] T EElr} 94

™

87) Basler Kommentar, a. a. O., 11 zu Art.158.

88) A. E. Giffard et Robert Villers, Droit romain et ancien droit francais, Les obligations, 4°d.,
Dalloz, 1976, n°228, p.152 et suiv.

89) Faw, &9 =i, 277-278W.

90) Konrad Zweigert / Hein Kotz, Einfihrung in die Rechtsvergleichung auf dem Gebiete des P
rivatrechts, Bd.I : Grundlagen, 2.Aufl.,, J. C. B. Mohr, 1984, S.160.

91) Henri, Léon, Jean Mazeaud et Francois Chabas, Lecon de droit civil, t.1., 1¥vol., Introducti
on & l'¢tude du droit, 8%d., Editions Montchrestien, 1986, n°35, p.64 et suiv.

) AR el AT AT B A B AT RS dgBe 219
I A= 2 owjds st o 2 ujujo oS djAE ¢ T} C.oc. Art. 1590. Sil
promesse de vendre a été faite avec des arrhes chacun des contractants est maitre de s'e

n départir, celui qui les a données, en les perdant, et celui qui les a regues, en restituant
le double.

93) Jamel Djoudi, Arrhes, Répertoire de droit civil, Encyclopédie juridique Dalloz, t.1, 33%année,
Publication Trimestriell, 2003, n°2, p.1; Girard, op. cit.,, p.577.

94) W, 49 =1, 909,
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3 Z= muj o] ookl #ate] A s, A
£ ook dAsle] A g Al Q95 wjul A ofol = ;z;a}oq
Aqgste AsE Jrh96) ojwf wjufeoke] FFF oA o ko] wE-

deke] HEDA HAE 93 a3 Q A(condition defficacité du

dédit) 0.2 o] &3t} 97 wjujo] oekEe wWEFIA = 3 Ao &d
S Aol Al F4E £ gl 98 FEATF fAstE A9 1 owje A
gafof Frh99 Yolrt EHWEe] Aol E FHoke ZEARIYS F
Z2F BAWMES 2o 3l Aok AT wRE ForFor
BE dokge] fFRE 578 @ow A3 A tiget = glrk100
(2) ZF2TRo|A FApxte] M ofAo] Q= §F AlEs el
2 FAsE gage glon, gAxrl dlekEoltE $oj2 Agsid )
= k=] FkES R e B FdaE gloa 310D sjefge
2 | AR EoFo] glojof sta Z1Ejdk Alale] FrEojof
Uh102) 1 Ay} sfofmol] w3k Seofe] gl 3 Alfu2 Addve= &
HER103) o]e 3t A2 FeolM e FASA YEPSTEI0D nRE

95) Charles Aubry et Charles Frédéric Rau, Droit civil francais, 6°%d., par Esmein, t.5, Vente @ Louage, Li
brairies techniques, 1952, §349 note 36.

96) Joanna Schmidt, Juris-Classeur Civil, Vente, Fasc. -1, Nature et forme, Promesse de vente avec a
rrhes, Art.1397 4 1601-4, Art.1590, Editions du Juris-Classeur, 1996, n°12, p.5; Jean Calais-Auloy,
Droit de la consommation, Dalloz, 1980, p.302.

97) Schmidt, Juris-Classeur Civil, n°69, p.11.

98) Fas, o9 =i, 2704,

99) Cass. civ. 3%, 16 déc. 1970, Bull. civ. III, n°716.

100) Henri, Léon, Mazeaud, Lecon de droit civil, t.3, vol.2, 5%d. par Michel de Juglart, 1980,
Editions Montchrestien, n°805, p.81.

101) Cass. civ. 3% 12 déc. 1968, Bull. civ. III, n°547.

102) Cass. civ. 3% 4 déc. 1968, Bull. civ. III, n°525.

103) Philippe Malaurie, Laurent Aynés et Philippe Stoffel-Munck, Droit civil, Les obligation, 4°¢d.,
Defrénois, 2009, n°1082, p.597; Schmidt, Juris-Classeur, n°45, p.8; Djoudi, Répertoire de dro
it civil, n°3, p.2; BESE, &9 =%, 278W; AAE oo “AAdFA et FHek A7 57H.

104) Req., 26 déc. 1927, D. P. 1928. 1. 166; Paris 5% 17 fév. 1981, Juris-Data. n°022592; Toulous
e, 21 fév. 1984, RTD civ. 1984, 706. FAAA Alokas Auao= Bk, GRS AllS

90z W A= & 4 okl drhMurad Ferid / Hans Jirgen Sonnenberg, Das Franzosisc
he Zivilrecht, Bd.Il, Verlag Revht und Wirtschaft GmbH, 2.Aufl., 1986, 2 G 363).
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L H
Ackre ddEel FPEGI0 AdRe te) Ave et

V=
i #A Y= (Boissonade)oll
T} 110 o] ZQF A667FAA AlFa2 Al 714 o<
o= Zhgstm, Ak dF H= AF oldo] oW sAl= Ete)
T

At} 11D o] FFAd that 4 o= Boissonade:= 1l

3@ ox N
T ok

]

kl

105) Malaurie, Aynés et Stoffel-Munck, op. cit., n°1082, p.597.

106) CA Colmar, 2 juill. 1971, D. 1973, IR 206.

107) i, o =2, 2799,

108) dase, &9 =, 27109, 954, 49 =, 1894,

109) CIMAEARS, EREGEREC), HAT ML, 1943, 45 NBRE - FIREE, Rk &)
HERRI, I AAGT AR5, Shidf, 1958, 5-24H. QA9 oo ‘RIEAMEEAR
LR (1872), ‘TEAORILBIEAP(1872), Flbin R FE (1873), ‘RikH % (1878)0] 9l

110) o] %<re] HdwA ot &2 ZFARHAY 1 pd 9 whe o] G3S wrH(h
fefl - B — REWOEF] - Ml EZ, H2EH, 1998, 95 & ERE “R7Y+F-F
W, HORRGEE R - 5l (Siliik, 1997, 518 o]sh.

111) BAdEzet A667Z (1) dA| D SA) dimfel A Aldkae vt 2 FHRAT djokles wioR &

3 AoR Hrf 2 v Aol Fo] ofd EroR oozl wofi= w40l o]oS 93 Aow
2o}, 3 AR Aol A S B Ve BUOR AoEE whea oo ool A §Es
Fofgh o= o) o]olg gk Ao Hrk (2) A% A E dFd diste] ofH wel= ojul
3 A& & ojel PHoRT kS & 4= %t} Boissonade Projet Art. 667 (1) Dans les ventes
actuelles et immédiates, les arrhes ne sont un moyen de se départir du contrat que sous les distin
ctions suivantes : 1° Au profit du vendeur, si c'est lui qui les a données, en quelque nature qu'elle
s consistent ; 2° Au profit de I'acheteur, si elles consistent en autre chose qu'en argent ; 3° Au p
rofit des deux parties, lorsqu'elles se sont mutuellement donné des arrhes, en argent ou autremen
t, et leur ont formellement attribué le caractére d'un moyen de dédit. (2) Dans aucun cas, ni d'auc
un coté, le dédit n'est possible, lorsque le contrat a été exécuté, un tout ou en partie.

T [
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Al g FHE Aok EjAlE 9%k ko] ofd} ‘mivitig S ¢d)
o] A|F¥ (fournie a valoir sur le prix) ASZ Holol 311 112) A
A TR mE FARRY] AAD et Slojof dhvhal AR s
th113) o] g+ e] Aoapgel A AR A (EErGk) X Al346%1107F
FEHJPT15) 7 5 9 AZS et HEF A3 ARG &
HE)7F 24 %L, BoissonadeZl AAgE AdETIRIA 29HS Agtow
2ol of 70 %E>1ﬂﬂ Siach iﬂaﬁ]S%%‘?ﬂ (R 0]
g H k116 aEjste] AR S AL S AU E R S 4130
5““Wﬂﬂ?ﬂﬂ—%@1ﬂ %] Fr= AP A FFe v S5,

AW ASSTReb= W SjAle] Aol dejHor FAH
t}.118)

112) Gustave-Emil Boissonade, Projet de Code civil pour l'empire du Japon accompagné d'un ¢
ommentaire, t.III, Tokyo, 1888, n°159, p.202. oJo w3t &4 H7}= Boissonade”?} wiuj
Akel 4 AAE F8 AFWAE A4shel A%FL NFFOE BA Yt
SO (R L SE B (b 2 0 - R e — ), [y iRl - ARG 22(2) EREMm, A2,
1998, 310-311H).

113) RT7 YV +- FOERMIEMS), RIEFEE, 1892, 248K

114) #atk 29t Al346% Adw2 A% T 7Ie dd7t e Ao &5y ddgoz
AR 7 99 A9d AkFe wit AAEAS 4 Jow s, 1 o
2 AdS ol u FAGFAY ALS AAT wf o] 5 wEAA W 4 )
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— Abstract X

A Review on the Civil Law Meaning regard to the
Provision presumed to Cancellation Fee of Down Payment

-Understanding from the Legal History and the Foreign Laws-*

JUNG, Sang-Hyun""
PARK, Seok-1l""

The Article 565 (1) of the Civil Code of Korea(CCK) stipulates that
"If one of the parties to a contract of sale has delivered, at the time of
entering into the contract, money or other things under the name of
down payment, assurance deposit, etc. to the other party, unless
otherwise agreed upon between the parties, the deliverer by giving up
such money, and the receiver by repaying double such money, may
rescind such contract before one of the parties has initiated performance
of the contract". In this regard, for a long time in Korea, the majority
opinion of academia and the Supreme Court have concluded that the
issuance of down payment is a kind of contract. They have also thought
that the issuance of the down payment is a '"independent" and
"subordinate" "down payment contract", which is separate from the main
contract such as sale contract. It is controversial whether something have

to be given or taken for the formation of this down payment contract,

*
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the Provision presumed to Cancellation Fee of Down Payment

and they think we have to give and receive something for this.
According to these thoughts, if the down payment is not paid at all or if
a part of the down payment is paid, neither party cannot release the sale
contract through giving up or double return of down payment. Because
the down payment contract is not formed at those situations and the
Article 565 (1) CCK does not apply. Moreover, when the down payment
is issued, if the purpose of a subordinate down payment contract is
achieved by the full performance of the main sales contract, the
effectiveness of the down payment contract should be lost. In such cases,
according to the above thoughts, we come to the following strange
conclusion. Due to the loss of effectiveness of the down payment
contract, the seller who has received the down payment at the time of
the sale contract conclusion must be return it to the buyer and the buyer
have to re-pay the same amount of down payment to the seller as
unpaid price. At this time, they think that the down payment should be
covered a part of whole sale price to omit these repetitive processes.
However, this interpretation is very unrealistic and impractical.

Therefore 1 think that the issuance of down payment is not a
contract but a part of the whole purchase price. Because the down
payment is the first issuance of whole price, I also think that it has the
special significance as the evidence of contract formation, the contract
releasing fee or penalty and compensation for damages. Furthermore the
issuance of the down payment does not need to be regarded as an
independent and subordinate down payment contract. In an actual
transaction, neither party would consider the issuance of a down payment
to be a contract formation. Even in accordance with Article 565 (1)
CCK, it is sufficient if the "down payment" is "issued" and there is no
basis for a separate "down payment contract". And the premise for this

provision to apply is that the down payment must be paid "all". These
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interpretation is consistent with the actual transaction, the party's intention
and above provision. Therefore, the rulings of the Supreme Court in
2008 and 2015 are neither logical nor in accordance with this provision.
Meanwhile, we cannot find similar examples in foreign civil law
history and legal regulations which regard the issuance of down payment
as the conclusion of a contract. Especially, in western civil law, the
issuance of down payment mainly functioned as a security deposit or a
money for evidence of contracts, and it was only a contract releasing fee
on the premise of the party's special agreement. However, in the
Japanese Civil Code, it has been unprecedentedly legislated as a releasing
fee of contract without a special agreement, and the KCC has introduced
similar provision. There had been criticism that if the down payment is
considered part of the whole sale price, there is no room for the
application of the Article 565 (1) CCK which is an estimate provision of
the contract releasing fee, because the performance of the contract begins
with the issuance of down payment. Therefore the down payment was
bound to be on the agenda as a "down payment contract” rather than
part of the sale price, and this interpretation has also affected the

interpretation of Korean civil law and continues to the present day.
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contract binding, down payment, contracts on the down

payment, contracts on the need things, contract releasing fee,

money for evidence of contracts, penalties



