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— Abstract

A Study on the Constitutional Court's Decisions
Related to Civil Litigation

This article analyzes the decisions of the Constitutional Court related to
civil litigation by dividing them into civil jurisdiction, the right to access to
justice, the right to a fair trial in the civil procedure, the right to appeal and
the right to retrial in consideration of the specific content of the right to
obtain justice in the court and the scope of its protection.

The Constitutional Court has ruled on January 25, 1989 that the Article
6 (1) of ACT ON SPECIAL CASES CONCERNING EXPEDITION, ETC.
OF LEGAL PROCEEDINGS, which exempted the state from the sentence of
provisional execution, was unconstitutional. In addition, the Constitutional
Court has made many meaningful decisions since its establishment in 1988.

However, there are some unsatisfactory aspects in the decisions related
to civil litigation as follows: first, the separation of powers is not considered
as to the unconstitutionality of the provisions granting ‘claim preclusion’ to
administrative decisions that have not been challenged; second, the
Constitutional Court ruled that the stamp tax system, which restricts people's
access to justice by not stipulating an upper limit, was constitutional on the
grounds of the abuse of litigation, but its meaning is not clear, and no
statistics have been presented about it, and it is the same for the litigation
relief system that requires that the invincibility of the party; third, the
constitutional review of the legislation restricting the right to appeal and the

right to retrial is not practically conducted because of excluding the right to
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a trial in the appeals trial from the content of the right to obtain justice in
the court; fourth, the court's duty to argue and persuade the parties through
the judgment is the essence of the trial, but the relevant provisions of ACT
ON SPECIAL CASES CONCERNING PROCEDURE FOR TRIAL BY THE
SUPREME COURT, which stipulates that no grounds may be stated in the
judgment of the supreme court, is declared constitutional based only on the
speed of the procedure.

From the point of view of a civil procedure law researcher, the civil
litigation system is a result of the prohibition of self-remedies and the right
to obtain justice in the court was stipulated historically as a fundamental
right in the Constitution to guarantee the principle of judicial procedure at
least and permanently, which has been regulated by the litigation law, and to
ensure effective access to the justice of the people. As the right to obtain
justice in the court has meaning as a means of realizing substantive
fundamental rights, it must contain the contents that can guarantee the
effective legal protection through judicial procedures. It is expected that the
interpretation of the right to obtain justice in the court and control of the
legislation will be properly implemented so that the judicial system can

perform its roles and functions appropriate to the changing society.

2 Younghwa MOON
The right to obtain justice in the court, Constitutional Court’s

decisions relating to civil litigation, Constitutionalization of
civil procedural guarantees, Access to justice, Right to

effective legal protection



