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— Abstract

Several review points for the scope of
indivisibility of complaint

— Focusing on the revocation of the complaint against some of

the accomplices —

It cannot be said that the objective indivisibility of complaint principle
is naturally recognized by the law. If it is clear that the victim's intention is
only filing a complaint to the part of the offenses, it should not be
considered that there is a complaint against all the offenses. On the other
hand, since the indivisible effect of the complaint extends to the person in
the accomplice relationship, there is no room for an indivisible effect on the
person who is not a co-offenders. Clarifying accomplice relationship shall not
depend on the intent of the complainant or the prosecutor's fact of charge,
but shall be determined by whether a true accomplice relationship is finally
recognized as a result of the hearing of the trial proceedings. Therefore, if
the complainant mistakenly recognizes a person who is not an offender and
filing complaint against him/her, the complaint cannot be effective against
the real offender, and even if the prosecutor prosecutes as a co-offender, the
revocation of the complaint against one party cannot be effective against the
other if accomplice relationship is not recognized. Whether there is a
legitimate complaint or revocation of the complaint shall be based on the
prosecutor's statement of the facts charged. Therefore, even if the
complainant's revocation of the complaint is for an offense not subject to

complaint, if the accomplice relationship is recognized based on the
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prosecutor's charge, the principle of indivisible complaint may apply, thus it
may not meet the terms of the lawsuit. The prosecutor is responsible for
proving whether a legitimate complaint existed. As long as it is proved that
the complaint was legitimately filed, if it is unclear that the complaint has
been legally canceled, the court shall proceed to the substantive judgment for
sentencing guilty or not guilty. In order to determine whether the complaint
has the effect of indivisibility, it is inevitable to examine whether an
accomplice relationship is recognized, since this is about the existence or
absence of litigation conditions, it is possible with free proof, not strict

proof.

@ Su Hwan, Roh

Offense Subject to Complaint, Revocation of Complaint,

Indivisibility of Complaint, Accomplice, Burden of Proof



