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1) Richard C. Donnelly, ‘The Defendant’s Right to Waive Jury Trial in Criminal Cases’, 9 U.
Fla. L. Rev., 247, 248 (1956)

2) Richard C. Donnelly, 92| &, 2484.

3) Patton v. United States, 281 U.S. 276 (1930).
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4) Fred Anthony DeCicco, ‘Waiver of Jury Trials in Federal Criminal Cases: A Reassessment’
of the Prosecutorial Veto, 51 Fordham L. Rev. 1091, 1092-1093, 1097 (1983)

5) Fred Anthony DeCicco, &9 =, 1103%; Singer v. United States, 380 U.S. 24(1965) =

6) Fred Anthony DeCicco, &9 &, 11034.

7) Fred Anthony DeCicco, &9 &, 11044,
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2136 Fol A= wAARS v AETE IR HA o ghthsn Akl A
G itk T2 ARCA WA A RS sk 9lom, Farol =& 9
Ao wEwm, 20039S 71Fo s Ao 2HE 74" vl
T 24 4 AdERo] frx]o] @ Qlo] AAARORE JPHA=H olF
94 M EZ} BH’“OE YA 6HAETF o] o3t Ads Hes)
Arta sl w3, itk A F (petty misdemeanor)d] g, wiAl A2
o] ol WHytel ot AT R o] Fo]XIT}.38)

o
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5. A F E7](Waiver of Jury Trial)

M ke FelAE T AWst WE A WaAwe 7]
7} kst nE dgse F7h gAHoR WaARe 2718 45
B g, ¥E HE F(Sate)d] MAAT £/ 84 L SPAFES

ofol W 312} S},

ol

Ao A9 WA Lo WnY Ao FE 2o A4
At APALEY A23Re] oJFW, Fmsle] wAAR Lr)eAE
a3, WRI GAL ool BT Aol WS we 4 Y
ek Al 7 87 F St FEHA7A 2 @ A9, Yagle Al
e wA A

e ol A%, wAAR 7] pE FAL AelEyo

Article 1., Sec. 169 WA ojgt}.39) Axly} o] Mg Ejo}
S-oll = yale] AT E7|E s T A4, GAReL HAe Folvt
B gt B3, FrH o R ualy) 3aigle] MEdl B

36) Green v. United States, 356 U.S. 165.

37) 7ES, %ol 2(2012), 429,

38) e, <ol 2(2012), T4 894X 1%, Joshua Dressler, ‘Understanding Criminal
Procedure’(4th ed.) L.

39) California Constitution Article 1 Declaration of Rights Sec. 16: A jury may be waived in a
criminal cause by the consent of both parties expressed in open court by the defendant
and the defendant’s counsel.
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T FolAM=E, Ve MHVE dFERld Ae-E Afstas mAA
T A7) ARME AED = don, HITHOR Yo sjls wed
WA TS WA Fh 0 27, S Sl wh=d yelo] v]argle]
HMET7] WS SASHH F= A ML ol& AL olE 25
LA eFolof Fhtkal A E o] QlrhAD

Aol o] A5, vale] midAd 273 A Haak A

X

Q
United States??) 9} People v. Scornavache? ol
ol At HAbso] QS a3 gk vl vk - ‘Hj
AATFL AR E9 g Fiolm oA yagle] dgE BAsy] 95t

WA Yol Fo A&, Fajle] 35 F<Usto(plead of not guilty)
3 H YA (circuit court)oll Al TS = Ao nk vjAAQHS TS A

27} Folrhio) EE, §HF Wel @ waele] wEWLA w44

40) New York Criminal Procedure Law. S 320.10 Non-jury triali(1) Except where the
indictment charges the crime of murder in the first degree, the defendant, subject to the
provisions of subdivision two, may at any time before trial waive a jury trial and
consent to a trial without a jury in the superior court in which the indictment is
pending.

41

~

New York Criminal Procedure Law. S 320.10 Non-jury trial;

(2) Such waiver must be in writing and must be signed by the defendant in person in
open court in the presence of the court, and with the approval of the court..If the court
disapproves the waiver, it must state upon the record its reasons for such disapproval.

42

~

Section 725 ILCS 5/103-6 - Waiver of jury trial. Every person accused of an offense
shall have the right to a trial by jury unless (i) understandingly waived by defendant in
open court or (i) the offense is an ordinance violation punishable by fine only and the
defendant either fails to file a demand for a trial by jury at the time of entering his or
her plea of not guilty or fails to pay to the clerk of the circuit court at the time of
entering his or her plea of not guilty any jury fee required to be paid to the clerk.

43) Patton v. United States 281 U.S. 276(1930)

44) People v. Scornavache, 347 Ill. 403, 41a5, 179 N.E. 909(1931)

45) Richard C. Donnelly, &¢] &, 257,
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99 glol Awe 1WA & ok o ek, WAe A A
sl aele] WAAE E71E S ) Qo] AwHow o A
o

Fosta, sl waAg £70e] oiE As AAke F

Q3lol e Fi= HARY FE a6 &= B ¢ He F T ey
ojty. Q3to]e Fof T Agol= A FoE aor A we
o] AlAEL I Foll miAARS V)6 gl A E
o7} dastry. A A (petty offense)®] 45, 3310 A A S
wg AE7E oy, e mjAdAds aekA g 3 Magdow
Aegem, 2efg A Hol= AR dF del AHor 2guo] A
71 Al A|Esteof gt whef Alw AH S shA X9k AF, wiA AR
AsAow H3|drt a8

Ay B owpel o] s darjle] WA widAws e dAdE
THAANE ik JaAas s dde B Xdva 3 5 9l
olef whal] S-zubel ARMATLE, ‘HRIFAARS TS At Ay A

ATe e Ao HaWe &3t B F

46) Va. R. Sup. Ct. Rule 3A:13 - Trial by Jury or by Court,(a) Right to Jury; Duty of Court in
Nonjury Trial. The accused is entitled to a trial by jury only in a circuit court on a plea
of not guilty.

47) Va. R. Sup. Ct. Rule 3A:13 - Trial by Jury or by Court,(b) Waiver of Jury in Circuit
Court. If an accused who has pleaded not guilty in a circuit court consents to trial
without a jury, the court may, with the concurrence of the Commonwealth's attorney, try
the case without a jury. The court shall determine before trial that the accused's consent
was voluntarily and intelligently given, and his consent and the concurrence of the court
and the Commonwealth's attorney shall be entered of record.

48) Ohio Crim. R. RULE 23. Trial by Jury or by the Court.(A) Trial by jury. In petty offense
cases, where there is a right of jury trial, the defendant shall be tried by the court
unless he demands a jury trial. Such demand must be in writing and filed with the clerk
of court not less than ten days prior to the date set for trial, or on or before the third
day following receipt of notice of the date set for trial, whichever is later. Failure to
demand a jury trial as provided in this subdivision is a complete waiver of the right
thereto.
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52) FRE Rule 412. Sex-Offense Cases: The Victim(a) Prohibited Uses. The following evidence
is not admissible in a civil or criminal proceeding involving alleged sexual misconduct: (1)
evidence offered to prove that a victim engaged in other sexual behavior; or (2) evidence
offered to prove a victim's sexual predisposition.

53) FH "b] =, 3674,

54) &=, AHE Ao A o]F e FAAE A, AzEA T, A697, S
%2% 2002, 1839,

55) HH-A, v=Hd A4 %ﬂﬂﬁxﬂﬂ*%‘ﬂr 2 o9 2A e ARy 29 7FsAel o
3 23, Ie|As AT A7E A2s, =823k, 2009, 180-181H.
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56) 18 U.S. Code CHAPTER 109A—SEXUAL ABUSE: § 2241. Aggravated sexual abuse; §
2242. Sexual abuse; § 2243. Sexual abuse of a minor or ward, § 2244. Abusive sexual
contact; § 2245. Offenses resulting in death; § 2246. Definitions for chapter; § 2247.
Repeat offenders; § 2248. Mandatory restitution., &8, %] &, 909,

57) Title 28. Judiciary and Judicial Procedure § 2072. Rules of procedure and evidence; Y&,
o) &, 904,

58) @4, W= S wANA
Suppress& FAI SR, AFHA A

59) Y&, &9 =, 879,

of &3t ATt FALALo A Motion in Limine® Motion to
oA, 2017, 1174,
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60) HAE, %ol =, 924,

61) Rule 412(a) Prohibited Uses. The following evidence is not admissible in a civil or
criminal proceeding involving alleged sexual misconduct:
(1) evidence offered to prove that a victim engaged in other sexual behavior; or
(2) evidence offered to prove a victim's sexual predisposition.
(b) Exceptions.
(1) Criminal Cases. The court may admit the following evidence in a criminal case:
(A) evidence of specific instances of a victim's sexual behavior, if offered to prove that s
omeone other than the defendant was the source of semen, injury, or other physical evide
nce;
(B) evidence of specific instances of a victim's sexual behavior with respect to the person
accused of the sexual misconduct, if offered by the defendant to prove consent or if offer
ed by the prosecutor; and (C) evidence whose exclusion would violate the defendant’s co
nstitutional rights.
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62) A9E&, % F, 939,

63) FRE 413: In a criminal case in which a defendant is accused of a sexual assault, the
court may admit evidence that the defendant committed any other sexual assault. The
evidence may be considered on any matter to which it is relevant.

64

s

FRE 414: In a criminal case in which a defendant is accused of child molestation, the
court may admit evidence that the defendant committed any other child molestation. The
evidence may be considered on any matter to which it is relevant.

65) 984, %] 2, 184-185"; United States v. Castillo, 140 F. 3d 874, 879(10th Cir. 1998),
United States v. Enjady, 134 F. 3d 1427, 1429(10th Cir. 1998) Zir.

Alabama(&e}mkel), Florida(Z 28 th), Illinois(¥ 8 x=9]F People v. Sandoval 552 N.E.
2d 72611 1991) %), Indiana(1t]ofub), Kentucky(#E 7]15%), Louisiana(F-©] A ol L}5),
Maine(#]¢15%), Maryland(Mf 2@ A= Thomas v. State 483 A.2d 6 Md. 1984 Zal),
Massachusetts(MAFE= A 225), Minnesota(?] Ul A~EF), Missouri(] Z2]5), Montana(& EjL}
), Nebraska(WlB.2}27}5), New Hampshire(F73 =4 3), North Carolina(:=27Z g}t
), Ohio(23}0] £5%), Pennsylvania(A = Yo}l=), South Carolina(AF$-227 & &Fo|Lb=),
Vermont(M =E ), Virginia(¥ A Y o}5), West Virginia($1~EB XY o}), Wisconsin($] 2~
ZAAE Harritett R. Galvin, ‘Shielding Rape Victims in the State and Federal Courts’, Minn.
L. Rev., 70(1986) 773, Table 1 #il).

67) Mich. R. Evid. 404:(a) Character evidence generally. ... (3) Character of alleged victim of
sexual conduct crime. In a prosecution for criminal sexual conduct, evidence of the

66

Nt

alleged victim's past sexual conduct with the defendant and evidence of specific instances
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of sexual activity showing the source or origin of semen, pregnancy, or disease.

68

=

Florida Statutes(2019) 794.022 Rules of evidence:(2) Specific instances of prior consensual
sexual activity between the victim and any person other than the offender may not be
admitted into evidence in a prosecution under s. 787.06, s. 794.011, or s. 800.04.
However, such evidence may be admitted if it is first established to the court in a
proceeding In camera that such evidence may prove that the defendant was not the
source of the semen, pregnancy, injury, or disease; or, when consent by the victim is at
issue, such evidence may be admitted if it is first established to the court in a proceeding
in camera that such evidence tends to establish a pattern of conduct or behavior on the
part of the victim which is so similar to the conduct or behavior in the case that it is
relevant to the issue of consent.

69) Georgia Code § 24-2-3 Complainant's past sexual behavior not admissible in prosecutions
for certain sex offenses:(a) In any prosecution for a violation of Code Section 16-6-1,
relating to rape; Code Section 16-6-2, relating to aggravated sodomy; Code Section
16-6-4, relating to aggravated child molestation; or Code Section 16-6-22.2, relating to
aggravated sexual battery, evidence relating to the past sexual behavior of the complaining
witness shall not be admissible, either as direct evidence or on cross-examination of the
complaining witness or other witnesses, except as provided in this Code section.

70) Georgia Code § 24-2-3:(b) In any prosecution for a violation of Code Section 16-6-1,
relating to rape; Code Section 16-6-2, relating to aggravated sodomy; Code Section
16-6-4, relating to aggravated child molestation; or Code Section 16-6-22.2, relating to
aggravated sexual battery, evidence relating to the past sexual behavior of the
complaining witness may be introduced if the court, finds that the past sexual behavior
directly involved the participation of the accused and finds that the evidence expected to
be introduced supports an inference that the accused could have reasonably believed that
the complaining witness consented to the conduct complained of in the prosecution.
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71) Georgia Code § 24-2-3:(a) -+ For the purposes of this Code section, evidence of past
sexual behavior includes, but is not limited to, evidence of the complaining witness's
marital history, mode of dress, general reputation for promiscuity, non-chastity, or sexual
mores contrary to the community standards.

72

-

Arkansas Code § 16-42-101 - Admissibility of evidence of victim's prior sexual conduct:
(b) In any criminal prosecution under 5-14-101 et seq. or 5-26-202, --- opinion evidence,
reputation evidence, or evidence of specific instances of the victim's prior sexual conduct
with the defendant or any other person, evidence of a victim's prior allegations of sexual
conduct with the defendant or any other person, -+ 1is not admissible by the defendant.
73

N

Arkansas Code § 16-42-101 - Admissibility of evidence of victim's prior sexual conduct:
(c) Notwithstanding the prohibition contained in subsection (b) of this section, evidence dir
ectly pertaining to the act upon which the prosecution is based or evidence of the victim's
prior sexual conduct with the defendant or any other person may be admitted at the trial
if the relevancy of the evidence is determined in the following manner:

(1) A written motion shall be filed by the defendant with the court at any time prior to
the time the defense rests stating that the defendant has an offer of relevant evidence
prohibited by subsection (b) of this section and the purpose for which the evidence is
believed relevant;

(2) (A) A hearing on the motion shall be held in camera no later than three (3) days
before the trial is scheduled to begin, or at such later time as the court may for good ca
use permit

74) Alaska(22] ~7}5), Colorado(ZZ2+ =), Idaho(olo]ttaF), Kansas(GAALAF), New Jersey
(7 A A1, In the Interest of B.G., C.A., and P.A. 589 A.2d. 637 App. Div. 1991 #11), New
Mexico(f Al Z5), Rhode Island(ZEoFdWPEF), South Dakota(AH--2~THEEN), Texas(®
AH2F), Wyoming(9}o] 2.7 =),
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75) X7, %kl =, 1844,

76) ¥, %l 2, 1834.

77) California Code, Evidence Code - EVID § 1103: (c)(1) Notwithstanding any other provision
of this code to the contrary -+ as defined in Section 4504, opinion evidence, reputation
evidence, and evidence of specific instances of the complaining witness' sexual conduct, or
any of that evidence, is not admissible by the defendant in order to prove consent by the
complaining witness.

78) =, 9kl =, 1854,

79) Harriett R. Galvin, ‘Shielding Rape Victims in State and Federal Courts’, 70 Minn. L.Rev.
764, 774 (1986), ¥, ofe) &, 183-184W. REF =,

80) Harriett R. Galvin, <] 2, 775,
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81) =7, kel =, 1909.

82) People v. Steele 210 Cal. App. 3d 67, 69-70(1989).

83) &7, kel =, 1909.

84) ol AN, AEZY AdEAeA o] deiA FAMNE ABFUA A B A, ATFFA,
AP A AT, 2016, 57,
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85) Marcus, Paul, “The Media in the Courtroom: Attending, Reporting, Televising Criminal
Cases” William and Mary Law School Faculty Publications.

86) Aol¥ ©@A WLALA Irvin v. Dowd, 336 U.S. 717(1961), Sheppard v. Maxwell, 384 U.S.
333(1966).

87) Sheppard v. Maxwell 384 U.S. 333(1966).



BEE FASAG AR 93, FTYS R Fw, olE A
vtelis AWMe wekom, olefd AHOlAlE 4717 Bt ALHY
e, A%E pge] AduEe AuAdA 4w vHe Belge

L IEe WYl ARYPel AW #9 ALRE AYHOR st

gustelnt. elstel, gAY A BaAstel AAY

(

Nabraska Press Association v. Judge Stuart3®&dox HE
g, ALgHYdL o]H3t AtgE S A2 AFf-xdS s

fr o &

_—

ZA(presumption of unconstitutionality)o]g} &3} t}, ©
14 e HIA(Powel)S HAEI Fosh= 19 HFA
(concurring opinion)ol A A 7FA] QA S A|ASHH, AFAGA 2 A S
Ho] gald & d= ATE T3] AdTE AL Adesi=d 1 8
==t Jdan SO

(DEE7F 348 Ao digk dgE Hald A, (2) BEo ofgaks
=) 1 dijte] E7FsEAY
A7 S1EE A9y wAE 9ls)

> do ob o s H Lo
> :

(U A A
2 3
IS

flo of

o Yol7}, Richmond Newspapers, Inc. v. Virginia92) A}7o|A

de AT AlEE A2 L Fwo AHE 0AY ® W ok,

3 wjrjoo] AF FrodH HgH HAsholal HASFGI T3
29} o], HYL FAAHS HET = 9= A2 s B oA
(impose some curbs)E & % AN o]t A|ste] 7ts|d 5 A

88) Nabraska Press Association v. Judge Stuart, 427 U.S. 539(1966).

89) Robert J. Fuoco, “The Prejudicial Effects of Cameras in the Courtroom”, 16 U. Rich. L.
Rev. 867, 874 (1982)

90) HH&A4, A2 Aot sAE A, d¥=H, A6, 101-1029.

91) (i) there is a clear threat to the fairness of trial, (ii) such a threat is posed by the actual
publicity to be restrained, and (iii) no less restrictive alternatives are available.

92) 448 U.S. 555(1980).

93) Robert J. Fuoco, The Prejudicial Effects of Cameras in the Courtroom, 16 U. Rich. L. Rev.
867, 875 (1982)

94) Marcus, Paul, 2] 2, 2409,
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95) Marcus, Paul, $9] =, 2409,

96) Eric Barendt, Media Freedom and Contempt of Court(lst edition), Routledge(2009) 162%.

7) Chandler v. Florida, 449 U.S. at 575-80.

98) Robert J. Fuoco, ¢ 2, 8734,

99) Robert J. Fuoco, ¢l 2, 8834,

100) Loretta S. Yuan, Gag Orders and the Ultimate Sanction, 18 Loy. L.A. Ent. L. Rev. 629,
633 (1998)

101) 501 U.S. 1030(1991).
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102) Joanne Armstrong Brandwood, You Say “Fair Trial” and I Say “Free Press”: British and
American Approaches to Protecting Defendants’ Rights in High Profile Trials, 75 N. Y.U.
L. Rev. 1412, 1447 (2000)

103) United States v. Cutler, 58 F.3d 825(2d Cir. 1995)(involving a gag order based on a local
court rule).

104) Cutler was sentenced to ninety days of house arrest and 600 hours of non-legal
community service, and was suspended from practicing law in the Eastern District of
New York for 180 days.

105) Loretta S. Yuan, &< =, 6349,
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— Abstract

A Comparative Study on Korean Jury Trial and
Exclusion System: Focusing on the U.S. Rape

Shield Law in Sexual Crime Cases

Gina S. Rhee

The article suggests a number of amendments to Korean jury trial and
its exclusion system through the comprehensive comparative review of the
U.S. jury trial system. It also examines the issues on sexual crimes in jury
trial, and its protection measures for the sexual crime victims under the
current law. The article further introduces U.S. law in regulating the patterns
of victim-blaming and secondary victimization shown in the criminal jury
trials. With numerous sexual crime cases going under the jury trials, an
adequate tool to prevent the secondary damage of the sexual crime victims
in criminal jury trials is important. It is emphasized that the history of the
Rape Shield Law in the U.S. has been developed in order to prevent the
juries from having an access to irrelevant evidence in sexual crime cases,
and thus, prevent the prejudice against the victims. If the defendant is
allowed to reveal the victim’s past sexual history or sexual orientation in the
court, and further permitted to attack the victim’s sexual immorality or
integrity in front of the juries, then the public’s trust in the jury trial will
be decreased substantially. Therefore, in order to protect both the defendant’s
right to the jury trial and the interests of sexual victims in their fair trial,
proper amendments and revisions shall be implemented to estop the prevalent

“Rape Myth” in criminal jury trials.
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