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37, No. 1, 1984, p. 277. &8 A7}E WA 23k vpA g Hek2 1707d 2350 = w1
o <H(Scottish Militia Bill)o] 2T},

34) 19909, FA =991 BFY(Baudouin) HAF 7HEE AAteldrldl, 937t dEE &
gt HES 7PARSA R o] MEo] A Al wheithe o] f =2 A7FE AR-h
Ax HFRS AR AN S, 25 A ol sid HES X
S a7t gA g BAgto gy o] EAl= At} Patricia Popelier and Koen
Lemmens, The Constitution of Belgium' A Contextual Analysis, Hart Publishing, 2015, p.
145.
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Akl oA T = Flo] ofdS HoFEr 28 o|EL on HAE
B 7)1HEH, AN, F G5 el odl thA] AEH BeolngE, &
oA HH o] GA] Hyle] o3 AEH AA 4 Uch3d add B4
AHAFA AT A o] A HAES 7]l &) dF =2 o
o] MEE R 36) 9)ef o] Erpd dAPATRAE FRle o3 =
® 7]3el sgEhAl ATksn 2y IRl Y AR Y-S gk
L Ay g2 AdAR J|BOoRRE A U= A 7l o]y}
Jomz = v AGAe A7) £ FFd oA FEE 2

27k A

35) =Rl o3 AE® AA A slHo] afe A A e ol
g, O AREE Agste] A& B9 UFEA A 2E T
o} WA AGste] Ab&o] #ajA= Ernst-Wolfgang Bockenforde,
AT wFF9, WEAL 2003, 2208 o]dk. ol WM& “WIFH  AE (democratic
pedigree)oltal  EHIHA 179 WFAFAAA AR FEI}= YFoE,
Christopher L. Eisgruber, Constitutional Self-Government, Harvard University Press, 2001,
pp. G4ff.

36) =Rlo] A MZg 7|Hd o) Awpe] AFHESE 3 72, 59, FUte, 97
o, ntAEYe}, EIH=AY ofsloA dAHATA AVFS AEE AU, ZFA =
Zbelol, Fupol, AR, Ao}, AZH|ol, EEMYolAH €3¢ =
sHol A AR AFE FEF & F7bt Avk v, fEVEE 2388 o] gl
Ao}, AEvAol 5 Huygdoy Hasle] 2 AHH 3 T APEFe AEE
Z1Fel A ARE G JdEses 3 bt SxEgel, 2FAAH AT Aw
Mg #ojdt
Hto] &4

37) olglgh A7t ARATLE AYEA Y E3tE JHVIRORE oFE: AEE US A
sk 4= 9lt}, olo] #a U)®A FHOE Alec Stone Sweet, Governing with Judges,
Oxford university press, 2000, pp. 61ff. 53] 44 FHEAE 34 o AUARLE
A A3 (third legislative chamber) .2 758ttty H7kg & gk & A p 151,

n 17; Victor Ferreres Comella, 29 2 p. 50.
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pp. 199ff.
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?'ﬂZH 2009. 9. 24. 20083 7}25; 2014. 3. 27. 2010@7}2%; 2014. 4. 24. 201131 7129; 2018.
. 31, 20138113225 2018. 6. 28. 201531 7}28% 2018. 7. 26. 2018&AW}137.

45) Stephen Holmes, %¢] =1, p. 231

46) Carlos Santiago Nino, 29| # p. 199.

47) A AWAAdA e gHAEd dsiAE Aedns R d4 2001. 2. 22. 998
vl613; 2018. 1. 25. 2016@_‘3}315 5. g EA oY AHAGN T Aol T A
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| gk HE A 919 o]&% AR olE] i,
2l A1 7Hmandate), 504 < A< 7Hindependence)ol] #gh 3=
Q AA TR A7kl &g =4 Fo| Ark. Dimitrios
Kyritsis, “Representation and Waldron's Objection to Judicial Review”, Oxford Journal of
Legal Studies, Vol. 26, No. 4, 2006, pp. 741ff; Jean-Jacques Rousseau, &9 2 122-125
H AWE, goWlEFee i x5 g FAT, o goRFEFolt, oAl
2011, 19-209; 8199, ARiel &3} &, wrgAL 2015, 7009 olsh AEA, AHAT (DA
33h), "wed A}, 2004, 2609 olsf, 2639 olsk; FANS, AWMIHAL2H), wdAl 2022, 1346
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Press, 1972, pp. 144ff.
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A E Fhel, BE RS st fod A4S 7Y o= EE =
Hlo] ‘o) 3lo| A F5atAl te]d W7l (right to equal representation in
parliament)E5D 7} tpa @3k 4= Ql= 7|27 A

gy dAA A= ol gk FEd tojetes PHA oS Alokete
v A, WFF9 ol A 1+

oe] 847F EAST. WA AH
45, & FEA AA FH4LE 55 FAFEAor sk A A o
2 AA Y T v oAt AN EE AAA dA ke FE
A o] o

213 AANAM AAE Yats s dPHoRE AXNFH g i)
o d&FS W] ATD% AAA thepol] &akA] Eahe Aol oAb O
Foll o) XASA nHEA] Kahe Aol ArESD F, ] oXHE
FAEHE WIFEFoe] £ Ago] oibe FEEHA dloHA ¥e &
dA eel AshE ol e el ol F5% doEs 9§
=gt e Abs]el] EAste H@Aolal SFAR1 oS BAE v
glo] W3] wkedslr)el= AV loemR o3|7t AbFol] EAEE B
T AAA gAE TEsHA dosre AR g ol do
=

ES, AAYA AA ] WA FAE T dolhe A o]
98 AFAHER = @47l Ak AAE AA FHo] Folsts
HEAAE 9202 A%, AR 23 A4 9o & 4 glt}53)
W7t std et EAl BE Sle] MAUE A= A ofyt
HEAA A Age] St 7HE, 54 vo] o]t %Rl HAAH
o] it} =7hutth AAH] Q1A E = Aol zbo|7F YAIRE giFH o
2109 $to] ol2%& el Al AAAS Fosta e, $-2e 184
o]fo] sojolgt AAHA] FAXHFTAMAAY A15%). 3 g2}

51) ‘93¢ F53 thel'(gleichmiBige Reprisentation)?} Ao thate] & = uts
atlvpso] A Ao e, Jirgen Habermas, %9 (5 39), 324W (52> Faktizitit
und Gelfung, Suhrkamp, 1992, S. 322).

52) & A&, Ronald Dworkin, &< (5= 24), 2008, 524,

53) Christopher L. Eisgruber, 2t¢] & p. 50. L5 WFEF L Fnle] MFd “BE A}
o] ¥3ETIL 1Y) oJPrhE A H 07 Giovanni Sartori, o] (5 1), pp. 22((47H).



o Al ejmloly 3R T AdAHA] vHEFAAAY A15x%, A18
%).50)

AAS Felshs AL FWo]l BT & Y Y HEA WEA A
Holw, o] AL Bal vl dhxel vhste] Alel BAH 915 B
Asta Aol olofe] vjsel ela] WASA nedHEE wE F Uk
AR FAlE 259 ololo] dxel od AAA LAHES v
= &9l B9l glolth el o wE ek, MAHA] §
L oAE dED seld amA PEHES BE Yol PIsrhs Eol
97)% ) dEe] dgelA wokw, AATel gl A A oA}

2 71717 Y5

A =
A &l oMU EI(N. Urbinate F4¢ e, dlejuisrele] o
QAA BEO] ol “Baze 47 B AR

o]

‘=aes Y7o AEe WEA B
]

Ol U 9UY F 2
AeA Eah 497t 082 o Aol dFAAd AAHel 8
A5, oot FUAY AAAS ot FAHoR i EAE 4

5, ve) AAYH AEHA @3 B3 EAT B A5 @A A
Adol gt A, AAHow = =

3 FEE gesA 23 TR0 BUG 2
= A% 2ue) AAAE} NFEFe AFor PRPE BTy

4) gk AAA ] AAAE IR 1S 2F YTdAE ARAHTALAY A15%).
5) Nadia Urbinati, Representative Democracy’ Principles and Genealogy, University of Chicago
Press, 2006, p. 225. ARARE ‘T (representation)et= Tl M sfataxt she &
dAE AHTE A4S AT QB R, AWAdLe =5S A% doriHer
w3k}, Robert Alexy, “Balancing, constitutional review, and representation”, Infernational
Journal of Constitutional Law, Vol. 3, No. 4, 2005, pp. 578ff.
56) RIFA qAbARARAAA T Ao ol AAt A& thFAE s diEAE,
AFA, A&7Fs AT AdE A" AMSAT ATA A5, =3, 2011, 316
W oolsh m Aol gk o] Al BT, TEH, Az ZoJe =7AA
o A&7, FHAMAT A, FHAWE], 2020, 2509 ol “AE9] <bd
Aok daE d9s] R S gAske ¢ AW AR SeiM = m A
ol #AE nH T oF7t A 4 Slh
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Aol A4 G ARD Agso] U A& AlARE

s, AT QA el oAE AQle] AF AoAW, 1 A
AAe FEE B A5 AT Agsn 250 A Fule] A
A eAtsh AAGEAE FTE % 4 gk gelnrFos A4 Fx
Ao olAbs AA SAAel oAb olAstw, AA] FAA] AE A
A =we) oalz oAlale olFe] oAl NHe Eal, A FEels i
24 oAtE A =e oz AT gepd tE AZe 494
o AAARNE AA B ofibe] AN BAH 26] A2 A
o7, AAZAH7 AA Fwle] eale] ABF AA 7] wWE AL of
Yok, AAASE 2500k AR, ol ol9} pe AwA st %

7 WropE oA of gt

2) AHANAL s53 et A ool AAA XA EFHs)
A AdE = A8s Bests X7 2 5 Q. o] & fgh AW
EAdoR A FHA(neutrality) s 5 T Ut 4 AT FHAALS
Aol B o= FHHA 7]E&X] e S LWIHATEED 7]
ot dARAEel FHAdold AWARLTE T ALg e thekst A F
AT 2HE ALE Fi da, 53] AXH thpAEe Hel| 7]e4 &
= $AS U 28 dAe v dAy¥or FHAA &
Stk ol= Aa HEo TAY A, oo - -l AdH
AE AAR SRl = AAA thoate] YA|&HA] FeF 3 & Alx
A FWe| F&skA "k
57) A7 BAH QAN FHA, A3AAG #EAE, 7 59 ANdAPAHL &

gl = BVerfGE 3, 377, 381; 18, 241, 255 5. WH¥o THYANS dFste $8 FHe= A

2013. 3. 21. 2011€90}219; 2012. 2. 23. 20098 H}34 . AFH71Ee] THA L A3AA o
#3129 TH2Z=, Kment, “Art. 927, in: JarassPieroth, GG Kommentar, 16. Aufl., C.
H. Beck, 2020, S. 1044; Helmut Schulze-Fielitz, “Art. 97", in: Horst Dreier(Hrsg.),
Grundgesetz Kommentar, Bd. 3, 3. Aufl., Mohr Siebeck, 2018, S. 627f; BEA, %9 A(F
4), 150549; 3, AWSHALLR), WAL 2021, 1360W; AstE, AW (A4H),
2022, 904,

58) olgld A4S BHEIA (mpartiality) &2 A sl AWARe] AFA e ZAR Ay
st o= Christopher L. Eisgruber, 99| & pp. 19f, 52ff, 71f. AL gFo g
Jesse H. Choper, Judicial Review in the National Political Frocess, The University of
Chicago Press, 1980, pp. 68ff.
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59) Conrado Hiibner Mendes, Constitutional Courts and Deliberative Democracy, Oxford
University Press, 2013, p. 88. W, 7|33} A7) @] Aolo] ik F/d4A AY
& ol glon ot APHomY qPHACRY BYeA dthe WESE Amy
Gutmann and Dennis F. Thompson, Democracy and Disagreement, Belknap Press of
Harvard University Press, 1996, pp. 45ff.

60) Ronald Dworkin, A Matter of Principle, Harvard University Press, 1985, p. 71.
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oo} 9l Ao AE Aolekn AR, ARkE 1 e
o] FEYL HAFORH AWAR dfolF 1ES FEA hls
5% 9E 5 Ao

61) United Mizrahi Bank Ltd. v. Migdal Cooperative Village, Supreme Court(Israel), CA
6821/93, 49(4) PD 221(1995), para. 81.

62) thele] Wb olzk ohlet thelol Al WAl Aolehs A, Nadia Urbinati, %] A,
p. 4. FAF3F FH A2, David Plotke, “Representation is Democracy”, Constellations, Vol. 4,
1997, p. 19.
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— Abstract

Constitutional Adjudication and Representative

Democracy

Hwanghee Lee

Constitutional adjudication, which can invalidate legislation, has been
criticized for being undemocratic because non-elected judges conduct it.
However, constitutional adjudication is accepted today in most countries that
pursue democratic constitutions. It is a general explanation that constitutional
adjudication can achieve more excellent benefits, such as protecting
fundamental rights despite the democratic loss. In contrast, this paper focuses
on the aspect that constitutional adjudication can play a role in achieving
democratic benefit, making representative democracy a better democracy.

To this end, we first examine that constitutional adjudication does not
contradict representative democracy. Democracy is open to various
interpretations, and the inclusion of constitutional adjudication into the
constitution can also be viewed as democratic decision-making by the
sovereign. It also can be considered how modern democracy has recognized
the legislative role played by the non-elected. Constitutional adjudication is,
therefore, not contrary to the normative ideal of democracy.

However, it doesn’t mean that constitutional adjudication is a
self-evident consequence of representative democracy. Whether or not
constitutional adjudication is embraced is only a matter of achievements and
utilities, and constitutional adjudication can be supported as long as these

achievements and utilities are well recognized. In this paper, we focused on
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the aspect that constitutional adjudication can produce significant
achievements in improving representative democracy and promoting
democracy. These achievements can be confirmed in terms of improving the
form of representative democracy, redressing its deficiencies, and

strengthening its democratic orientation.

@ Hwanghee Lee
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promotion of democracy, improvement of forms, redress
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