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A AAEA AL AR ARARS AT He] o 2 RS
$old gtk el @Alwe] MuTEAel e vgelE Bata,
of AT AAE A A ob4 Fohur] oJYThi0 Y nA3
A AR EAE, FAA} A0 FAH A9 At P ol
ohuer, @Al olsl o8t FRAon AdHE YL HY FA
How sk e onld oled WAt A%HE @ AWAD

-1 [} M%
2 Fure o uFFolehs T AuE §49 Fleltt,

AW TR AAAM ol @ FFHE A AR FF WFH A
GAE Frehe glo] MEA AXHE AL ol AXE A
g5 SUEL 20100 AF HAANA A DEARL A9Fe A4

HAHARLE AA Y 2o AfAARe] #3S gydeR
B oz o dAARAY HAY B FAPAH] HA
= ofytt, o] HA ] v HafA= o]F3], “HAYA o] gk AA", Mt A|22
A A3E, et WedT A, 2019, 447-4499. 2 HE 2021d A= F
HARALE A B9, TAET 1 Zghd Agks Folgr
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A142), ofdWM=(HAYH A|15%), A=(HAH A|79x%), H7]d (AW A36
%) B% o]7)o sgalttie) ofdd=el elnoas 9] oddlo] U
o] o dAEe] Yt tivl eE5d ol Ul 9 |
Zab osto] 1 B Aol PIS PASHA] F=th A= A9
= 1707d o] % A o] o] FHFAHATESD 2y 4
Q1% e, Ayl A= E 300 A Mok =] I Aghe] of

:{9_
fat o] MAEH Y el s SUF Helrh. Ly HAEAE
AW el Bud Qdon, 4E4e AASE 5 Aed duL
FA@ 53 ol5e] EAlk, MEFIY Aol wEA AAR AEH

31) A V. Dicey, ¢t43-45d &4, @9 YE, ZA9, 1993, 29, ¥5=3 HAZ, Wiliam
Blackstone, Commentaries on the Laws of England Books I J. B. Lippincott Co., 1893, pp.
50f, 153. o] #AE Hafste UHE & sl tuls] =9 A il #old
Aol AU £, p 154 o]} FARE FEHAI|YS AWe €S
Montesquieu, 2r2] 2 194, 196,

32) vtk AW ATERE AUtk dwelslE oS (Queen), FH R tAoE FAHEH,
o Ay Alxe Ao A A% Queen), FY 2 FPoR FAEE A3
of &gl FEA= AWM (Constitution Act) Al14ZE “938+= F%(Sovereign)Z =7

%3] 9] (House of Representatives)® TAHLTE”, ofdA:= &Y A|152= “93l+ s

i

B algel FgAz PRGN, A% A A9xE ‘Awedt nEu 499 §
Qo) Fgoz FANG Moo Wy ApRE AWAEAL #9749 2 aelo]
FEOR oF AR R Ho] 9

33) Leslie Wolf-Phillips, “A Long Look at the British Constitution”, Parfiamentary Affairs, Vol.
37, No. 1, 1984, p. 277. &8 A7}E WA 23k vpA g Hek2 1707d 2350 = w1
o <H(Scottish Militia Bill)o] 2T},

34) 19909, FA =991 BFY(Baudouin) HAF 7HEE AAteldrldl, 937t dEE &
gt HES 7PARSA R o] MEo] A Al wheithe o] f =2 A7FE AR-h
Ax HFRS AR AN S, 25 A ol sid HES X
S a7t gA g BAgto gy o] EAl= At} Patricia Popelier and Koen
Lemmens, The Constitution of Belgium' A Contextual Analysis, Hart Publishing, 2015, p.
145.
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Akl oA T = Flo] ofdS HoFEr 28 o|EL on HAE
B 7)1HEH, AN, F G5 el odl thA] AEH BeolngE, &
oA HH o] GA] Hyle] o3 AEH AA 4 Uch3d add B4
AHAFA AT A o] A HAES 7]l &) dF =2 o
o] MEE R 36) 9)ef o] Erpd dAPATRAE FRle o3 =
® 7]3el sgEhAl ATksn 2y IRl Y AR Y-S gk
L Ay g2 AdAR J|BOoRRE A U= A 7l o]y}
Jomz = v AGAe A7) £ FFd oA FEE 2

27k A

35) =Rl o3 AE® AA A slHo] afe A A e ol
g, O AREE Agste] A& B9 UFEA A 2E T
o} WA AGste] Ab&o] #ajA= Ernst-Wolfgang Bockenforde,
AT wFF9, WEAL 2003, 2208 o]dk. ol WM& “WIFH  AE (democratic
pedigree)oltal  EHIHA 179 WFAFAAA AR FEI}= YFoE,
Christopher L. Eisgruber, Constitutional Self-Government, Harvard University Press, 2001,
pp. G4ff.

36) =Rlo] A MZg 7|Hd o) Awpe] AFHESE 3 72, 59, FUte, 97
o, ntAEYe}, EIH=AY ofsloA dAHATA AVFS AEE AU, ZFA =
Zbelol, Fupol, AR, Ao}, AZH|ol, EEMYolAH €3¢ =
sHol A AR AFE FEF & F7bt Avk v, fEVEE 2388 o] gl
Ao}, AEvAol 5 Huygdoy Hasle] 2 AHH 3 T APEFe AEE
Z1Fel A ARE G JdEses 3 bt SxEgel, 2FAAH AT Aw
Mg #ojdt
Hto] &4

37) olglgh A7t ARATLE AYEA Y E3tE JHVIRORE oFE: AEE US A
sk 4= 9lt}, olo] #a U)®A FHOE Alec Stone Sweet, Governing with Judges,
Oxford university press, 2000, pp. 61ff. 53] 44 FHEAE 34 o AUARLE
A A3 (third legislative chamber) .2 758ttty H7kg & gk & A p 151,

n 17; Victor Ferreres Comella, 29 2 p. 50.
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3l Jirgen

&, 2000, 341-342w9; Carlos

T, 2006, 2449 o]
The Constitution of deliberative democracy, Yale University Press, 1996,

=
=

o ARAA, b

3

=
=

Habermas,

Santiago Nino,

pp. 199ff.
40) Jirgen Habermas, &< (5= 39), 162% o]

3},

3.

}, 3709 o]

5]

two-track) o] 2o #ajx+=, Jirgen Habermas, 2k¢] #(F 39), 363H o]

, Jirgen Habermas,

L
T

Habermas, %2 #(5= 39), 365

at.

, U39 2007, 1359 o]
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A 2007. 6. 28. 20043 m6445; 2014. 7. 24. 200931 vF256%; 2014. 1. 28. 20128 v}409%5-
?'ﬂZH 2009. 9. 24. 20083 7}25; 2014. 3. 27. 2010@7}2%; 2014. 4. 24. 201131 7129; 2018.
. 31, 20138113225 2018. 6. 28. 201531 7}28% 2018. 7. 26. 2018&AW}137.

45) Stephen Holmes, %¢] =1, p. 231

46) Carlos Santiago Nino, 29| # p. 199.

47) A AWAAdA e gHAEd dsiAE Aedns R d4 2001. 2. 22. 998
vl613; 2018. 1. 25. 2016@_‘3}315 5. g EA oY AHAGN T Aol T A
Ak EAE A7 4 olvke dEE AR 1998 8. 27. 97 R8T

48) &A1 1997. 7. 16. 9631 2}2; 2003. 10. 30. 2002&2}H1; 2006. 2. 23. 20056 .
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o] & ABY AR AFHORE S5 UGS HolETA)

AT AWARE hANFF ] AEH, AAH 2AES WI
T 2AEY F54E BAFORA QuFF) U uFHoR 3
A, e9s)e b slelg

2. HNFF Y A% B

FOAAE AuE AL, geuEid 294 AL nest 98
ofth, A%® viEel @ velE EUshs deUFTE o Sl
A BRATE wAsed, ol aFAAE AuAuel Hwe

D A, AEARe denFFee 484 2uel ve) wae) B
¢ U RANFFNA dEE A
oA HEHtetE e A

50 wea] o dixe] e

oo e
L 3L
2 O
_HJTE‘W
=N
o %
EE
=<IN)
2
S
[T
o,

50) tix 9] oy djofo A4 £ & (proxy, delegate) 223} $Eta}(trustee) &

| gk HE A 919 o]&% AR olE] i,
2l A1 7Hmandate), 504 < A< 7Hindependence)ol] #gh 3=
Q AA TR A7kl &g =4 Fo| Ark. Dimitrios
Kyritsis, “Representation and Waldron's Objection to Judicial Review”, Oxford Journal of
Legal Studies, Vol. 26, No. 4, 2006, pp. 741ff; Jean-Jacques Rousseau, &9 2 122-125
H AWE, goWlEFee i x5 g FAT, o goRFEFolt, oAl
2011, 19-209; 8199, ARiel &3} &, wrgAL 2015, 7009 olsh AEA, AHAT (DA
33h), "wed A}, 2004, 2609 olsf, 2639 olsk; FANS, AWMIHAL2H), wdAl 2022, 1346
™ ©]3}; Hanna Fenichel Pitkin, 7he Concept of Representation, University of California
Press, 1972, pp. 144ff.
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A E Fhel, BE RS st fod A4S 7Y o= EE =
Hlo] ‘o) 3lo| A F5atAl te]d W7l (right to equal representation in
parliament)E5D 7} tpa @3k 4= Ql= 7|27 A

gy dAA A= ol gk FEd tojetes PHA oS Alokete
v A, WFF9 ol A 1+

oe] 847F EAST. WA AH
45, & FEA AA FH4LE 55 FAFEAor sk A A o
2 AA Y T v oAt AN EE AAA dA ke FE
A o] o

213 AANAM AAE Yats s dPHoRE AXNFH g i)
o d&FS W] ATD% AAA thepol] &akA] Eahe Aol oAb O
Foll o) XASA nHEA] Kahe Aol ArESD F, ] oXHE
FAEHE WIFEFoe] £ Ago] oibe FEEHA dloHA ¥e &
dA eel AshE ol e el ol F5% doEs 9§
=gt e Abs]el] EAste H@Aolal SFAR1 oS BAE v
glo] W3] wkedslr)el= AV loemR o3|7t AbFol] EAEE B
T AAA gAE TEsHA dosre AR g ol do
=

ES, AAYA AA ] WA FAE T dolhe A o]
98 AFAHER = @47l Ak AAE AA FHo] Folsts
HEAAE 9202 A%, AR 23 A4 9o & 4 glt}53)
W7t std et EAl BE Sle] MAUE A= A ofyt
HEAA A Age] St 7HE, 54 vo] o]t %Rl HAAH
o] it} =7hutth AAH] Q1A E = Aol zbo|7F YAIRE giFH o
2109 $to] ol2%& el Al AAAS Fosta e, $-2e 184
o]fo] sojolgt AAHA] FAXHFTAMAAY A15%). 3 g2}

51) ‘93¢ F53 thel'(gleichmiBige Reprisentation)?} Ao thate] & = uts
atlvpso] A Ao e, Jirgen Habermas, %9 (5 39), 324W (52> Faktizitit
und Gelfung, Suhrkamp, 1992, S. 322).

52) & A&, Ronald Dworkin, &< (5= 24), 2008, 524,

53) Christopher L. Eisgruber, 2t¢] & p. 50. L5 WFEF L Fnle] MFd “BE A}
o] ¥3ETIL 1Y) oJPrhE A H 07 Giovanni Sartori, o] (5 1), pp. 22((47H).



o Al ejmloly 3R T AdAHA] vHEFAAAY A15x%, A18
%).50)

AAS Felshs AL FWo]l BT & Y Y HEA WEA A
Holw, o] AL Bal vl dhxel vhste] Alel BAH 915 B
Asta Aol olofe] vjsel ela] WASA nedHEE wE F Uk
AR FAlE 259 ololo] dxel od AAA LAHES v
= &9l B9l glolth el o wE ek, MAHA] §
L oAE dED seld amA PEHES BE Yol PIsrhs Eol
97)% ) dEe] dgelA wokw, AATel gl A A oA}

2 71717 Y5

A =
A &l oMU EI(N. Urbinate F4¢ e, dlejuisrele] o
QAA BEO] ol “Baze 47 B AR

o]

‘=aes Y7o AEe WEA B
]

Ol U 9UY F 2
AeA Eah 497t 082 o Aol dFAAd AAHel 8
A5, oot FUAY AAAS ot FAHoR i EAE 4

5, ve) AAYH AEHA @3 B3 EAT B A5 @A A
Adol gt A, AAHow = =

3 FEE gesA 23 TR0 BUG 2
= A% 2ue) AAAE} NFEFe AFor PRPE BTy

4) gk AAA ] AAAE IR 1S 2F YTdAE ARAHTALAY A15%).
5) Nadia Urbinati, Representative Democracy’ Principles and Genealogy, University of Chicago
Press, 2006, p. 225. ARARE ‘T (representation)et= Tl M sfataxt she &
dAE AHTE A4S AT QB R, AWAdLe =5S A% doriHer
w3k}, Robert Alexy, “Balancing, constitutional review, and representation”, Infernational
Journal of Constitutional Law, Vol. 3, No. 4, 2005, pp. 578ff.
56) RIFA qAbARARAAA T Ao ol AAt A& thFAE s diEAE,
AFA, A&7Fs AT AdE A" AMSAT ATA A5, =3, 2011, 316
W oolsh m Aol gk o] Al BT, TEH, Az ZoJe =7AA
o A&7, FHAMAT A, FHAWE], 2020, 2509 ol “AE9] <bd
Aok daE d9s] R S gAske ¢ AW AR SeiM = m A
ol #AE nH T oF7t A 4 Slh

-
)
-
)
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Aol A4 G ARD Agso] U A& AlARE

s, AT QA el oAE AQle] AF AoAW, 1 A
AAe FEE B A5 AT Agsn 250 A Fule] A
A eAtsh AAGEAE FTE % 4 gk gelnrFos A4 Fx
Ao olAbs AA SAAel oAb olAstw, AA] FAA] AE A
A =we) oalz oAlale olFe] oAl NHe Eal, A FEels i
24 oAtE A =e oz AT gepd tE AZe 494
o AAARNE AA B ofibe] AN BAH 26] A2 A
o7, AAZAH7 AA Fwle] eale] ABF AA 7] wWE AL of
Yok, AAASE 2500k AR, ol ol9} pe AwA st %

7 WropE oA of gt

2) AHANAL s53 et A ool AAA XA EFHs)
A AdE = A8s Bests X7 2 5 Q. o] & fgh AW
EAdoR A FHA(neutrality) s 5 T Ut 4 AT FHAALS
Aol B o= FHHA 7]E&X] e S LWIHATEED 7]
ot dARAEel FHAdold AWARLTE T ALg e thekst A F
AT 2HE ALE Fi da, 53] AXH thpAEe Hel| 7]e4 &
= $AS U 28 dAe v dAy¥or FHAA &
Stk ol= Aa HEo TAY A, oo - -l AdH
AE AAR SRl = AAA thoate] YA|&HA] FeF 3 & Alx
A FWe| F&skA "k
57) A7 BAH QAN FHA, A3AAG #EAE, 7 59 ANdAPAHL &

gl = BVerfGE 3, 377, 381; 18, 241, 255 5. WH¥o THYANS dFste $8 FHe= A

2013. 3. 21. 2011€90}219; 2012. 2. 23. 20098 H}34 . AFH71Ee] THA L A3AA o
#3129 TH2Z=, Kment, “Art. 927, in: JarassPieroth, GG Kommentar, 16. Aufl., C.
H. Beck, 2020, S. 1044; Helmut Schulze-Fielitz, “Art. 97", in: Horst Dreier(Hrsg.),
Grundgesetz Kommentar, Bd. 3, 3. Aufl., Mohr Siebeck, 2018, S. 627f; BEA, %9 A(F
4), 150549; 3, AWSHALLR), WAL 2021, 1360W; AstE, AW (A4H),
2022, 904,

58) olgld A4S BHEIA (mpartiality) &2 A sl AWARe] AFA e ZAR Ay
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— Abstract

Constitutional Adjudication and Representative

Democracy

Hwanghee Lee

Constitutional adjudication, which can invalidate legislation, has been
criticized for being undemocratic because non-elected judges conduct it.
However, constitutional adjudication is accepted today in most countries that
pursue democratic constitutions. It is a general explanation that constitutional
adjudication can achieve more excellent benefits, such as protecting
fundamental rights despite the democratic loss. In contrast, this paper focuses
on the aspect that constitutional adjudication can play a role in achieving
democratic benefit, making representative democracy a better democracy.

To this end, we first examine that constitutional adjudication does not
contradict representative democracy. Democracy is open to various
interpretations, and the inclusion of constitutional adjudication into the
constitution can also be viewed as democratic decision-making by the
sovereign. It also can be considered how modern democracy has recognized
the legislative role played by the non-elected. Constitutional adjudication is,
therefore, not contrary to the normative ideal of democracy.

However, it doesn’t mean that constitutional adjudication is a
self-evident consequence of representative democracy. Whether or not
constitutional adjudication is embraced is only a matter of achievements and
utilities, and constitutional adjudication can be supported as long as these

achievements and utilities are well recognized. In this paper, we focused on
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the aspect that constitutional adjudication can produce significant
achievements in improving representative democracy and promoting
democracy. These achievements can be confirmed in terms of improving the
form of representative democracy, redressing its deficiencies, and

strengthening its democratic orientation.

@ Hwanghee Lee

constitutional adjudication, representative democracy,

promotion of democracy, improvement of forms, redress

of deficiencies, strengthening of democratic orientation
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— Abstract

Comparative Study on Communication Fact
Confirmation Data

— Focusing on Comparison with Japan —

Younjin Kim

I[lhwan Kim

Concerns over infringe on privacy and confidentiality of communication
are raised as it is possible to provide real time location information as well
as real time monitoring with the development of ICT. The study of
communication fact confirmation data is required, therefore.

The comparison with Japan's Communication Interception Act is required
because the requirements for interception under Japan's Communication
Interception Act are stricter than those of Korea, even though Japan's overall
legislations are similar to Korea. In addition, the facts that the
Communication Interception Act stipulates participation of the person in
charge when executing interception and that communication fact confirmation
data is provided through seizure and search warrants under Japan's Criminal
Procedure Act have great implications in improving Korea's Communications
Privacy Protection Act.

The Communications Privacy Protection Act should reflect these points
and strict requirements for interception are needed in the future. Reducing
the crime subject for interception is also required. It is necessary to stipulate
the participation of the person in charge when executing interception and

enhance procedural transparency by requiring the provision of communication



Comparative Study on Information Privacy - Focusing on Comparison with Japan - 77

fact confirmation data to be subject to seizure and search procedures under
the Criminal Procedure Act. Comparing Japan’s Communication Interception
Act would be possible to promote measures to improve legislation of

communication fact confirmation data in Korea.

2 Younjin Kim - IlThwan Kim
Communication Interception Act, Communication Privacy

Act, Criminal Procedure Act, Interception, Communication

Fact Confirmation Data
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SAP A AEel % AAPARAE wekor Bk e m WA
GRAY olF ATl dAAEL FeSAE WA TAZ vhaE
"ast ek Azl ol AAEEFA o FA DA
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MR R e Frgae] 381 5 g glolth

I A&

FHr FHHdde] pEAAgA dejzAl Akl wEw, 2022
A =y TPt A RE oF 2320 ® JAHSAT o= 55.2
2ol 2021d Tl HlE 32220 Aa® AAE, S-IAeto|ut A}
v, Feds, 5 24 o e dE4A 953 Fu-de Alue
gk 7R kel ek A1F] shet Fell 718k Ao EAEI Tk 1
Zal Sl FEEE TP (T ALAD 638712 A leH, 7}
A AY Tbe ek o] &k oF 690%F Wolgkal stk oA ¥ HIE
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AR Aol e el 8 Aael sk Alzzsh ATRS] Agon =9
A ok GAR, o] W PUEA wFo] B u) AR WA 44
o ALEE B RAYAA B DA A4 pelel Aeka
7] ko

AspH oz GRS AYE AAW
Mol WA JA% WAPRER So Wi
7] wEel, Aol e A
2o Mol oEY el 9

& Wol AgHAAY 71E %%O] Hd HEES e

T

F A== )

AE 7] A7A = 7129 HAA stollA] 7Pt BAE g _Eo] IF
FEojof dth, 1 BEE o] FoAE WA spAAAte] WA AdA o
A AHua, o]E EdZ At didt AAEE JteAS HES
T dEHo R Hu AHAsta g84< HAH gisi e )
B3z} s
II. 73RSl HAY AF

1. N&

TP Apate] ik ZAAEE e AS AESH O kA ZRARe] 3k

O

olaf7} da=lojof & Folnt. AN TR f-2]7)F 7]Eel 14 ek
Q= Ay A, aelm AWd 2w AN B3 gEA o A
AL gotstz17E g4 gk 7PdAPte]l 7= 54 S ol sl =
7R3 B st ded E5AA(Blockehain) 7)ol gk A &hek
olaf7} A= ofjof & AQlH, olstell A= EFAJNA PR B

o{[‘l

rl

=

=
W
*
ol
=2
i

6 '54 Se71AERe B g HE(ls SATEAEY) AlREH
] a7/l & o8 XP%*%]E"@%S’% TTEHATZEYSNE Al W 2

o] He

8% EAFEANAREY] B 9 o]& Go #He AgE AT EA HAYAE oW

s ot Adsta R G ANE FYahe o ouAFe BHoR .
7) oldF, “THEAHE A ) thek A BEREATT)", AR A 2053 71 ¥

o
Fas ARq, A Ay etsl, 2022.6., 318~319%.



NS Avna o8 EUw sbgAe] WA 4AS dEsnIg gk

2. 7PEALT 254

7k AR g " gl A

7Rl Wk WA AAS Aeny) fsiME wA sPdAte] Al

AvE Aerh vk @Al suiel s ARkt dRste] AL

Az A At ofFolXA @2 Al o] olsel

HF»M o A e R R v - e R R i e

celE =0l TP dEARl JRgARIRL mESlH tei s st

9 141%1 o100z o7k A o] F AL vk el TR
TAE A, QFEARF, WA Go] ARG GIARE

rf =) r}q ) mlo

8) https://www.yna.co.kr/view/AKR20180109084400002 (&2, 7HatatH)? dasd)? 7%

LT
.. WA T4 20183 1€ 9Y Ak 71Ab; oldF, AAw=E, 322-3239.

9) ulA, “THdstE e WA 4 WAy AR 1A A, A|T44%, 2018.6., 7-2
19 A4, “dague WA 443 AN - B, 54, ARAGEY T
AAA oA HE-", S§HAT, A6A ALZ, 20194, 147~1999; e, “71d3}e o]
WA 44 9 Ada ol gk A FAer, WadF, A208 A235, 2020, 597~618W
5. 23R g 2018530403, 201853619 AR “HEFE AAH 7HHS o

AdE gAste] AAH R old, A% 9 AYst 7beaES o, oj&nt H3sEid’e o
FTolg et FAIS vk 9lrt

100 34, “daste Aot dusty Aeio] Ao A AP, W
T, 2021, 251-2814; MM, “gkustee] WA AA-wAbA it
Law & Technology, A118¢ A13, H%EHZ;L NNe3 W AH, 2022, 12-23W; $E3
‘st o] WA AAN dFgs, sRPHAT, A3 A2, AEWL T
T4, 2019.9, 273-293%; B, “OLEEMM AR A A7, AR, #1984
3-36W &

1) AAE, “TPEAE A wAstet QoA WA e
6,413, 2020%9789 HAS oz~
87-107H; A48, “7HdAre] 5454
A Ers] | 2022.8., 89-118%; A& “7HA4ak
ROITS] YA 22 AE =95 FHo=-" AMgdgtu W 639 Al
st Wl t4, 2022.3., 43-90W 5.

12) WA 8A, TP tAEsty e Al HEAH AR vuAE, A25E ALS,
2018.2., 349-392W; A7 %, “F23 &) tyXdgH(CBDC)Y 447 1 WA x4,
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zh gojuitt g 2 sl EAEE WEEC] AR dXsta A= &
o 1 A3 7PEARE Al is] LA o R qfEstaat sk 5o
Sl AAEAE, o] &ojo E&o®m <l 7PdApLtel gk A A
gojet olsl7t fdAl gk olelgt A oM whrb A gkar
AT, AAZ FA7F AL E GEA A Herypto asset)'15) Bt
&3} (crypto currency)’16) 5o] AREE AL a1, 1ol ‘7HdA}AHvirtual
asset)’, 7Hdst# (virtual currency)’, ‘TlAE=}Hdigital asset)' @ ‘T|A|
g3} (digital currency)’ 59 €017} AR&H AL UTEID

3 A 2% EFFEARES 20189 109 FAAFAEA] 7]

W m?L’

(Financial Action Task Force on Money Laundering and Combating the
Financing of Terrorism, FATF)7} 8 2070= A3 2(G20)e] 83
el ANPH A7 =S )22 ste] AAHAILI old] wEl B A2
Z A3zl THEARFelglE o8 AAew AHstal, 7HEAMES A
AH 7HAE A RAozA dARH oz A Eis ojdE = JdE HAAA
S g dA APE EIthE w3t Asgity. aga

FEHAT, AL7TA A3E, 2020.12., 33~78% &,

13) &%, Ouﬂwoﬂ gk 267 B3E 98 A2 AW 4238 A3F, 2109.12.,
115-1429; A, “daaks o] 43 gL (Co)d et HA A", AFdsta
HRALEHS) = 20

14) AAF, “Axge e w4 A7, d9HE, A18¥ 3%, 2008.4., 147~179W; €47,
AAstE o] 9wzl B dig FHA u@” Fopyd 535, 2011.11,, 141~1

,_.
©
o|r

15) Financial Stability Board, FSB Reports on Work Underway to Address Crypto-Asset Risks,
2019.5.3L.(HAE, “THEAAdel ek A EATEARNZE Yt AE, BFL, A102
3, 2020.7., 243N A AAE).

16) Communiqué, G20 Finance Ministers and Central Bank Governors Meeting, Buenos Aires,
2018. March 19-20, pp.2-3(AA&, AA=E, 24%AA A 4).

17) ‘virtual currency(7Mg3td)'= ml3, 292 3, U&, EU SolA ARSI 313, ‘digital
asset(TIAE 2HH)' 2 ol gl io A ARE5 3L 9o, ‘digital currency(HJAE gh+)
= IFNA AHgE ok dcH(Cambridge Center for Alternative Finance, Global
Cryptoasset Regulatory Landscape Study, 2019, p.36).

18) ARG, AA=E, 24,
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|20} WAE Bnegative) W40l e} Aol Wase] wAY Te
ol A ofw] GFESI Q= MR A ARSel sl kRt )
44 erevha FA4st Tene 547

D AAR A, @ AAA A EE olde] 4, @ AAA
2 g Aot 42d 5 ot A

MER EASAT HEE §olE LG

st Jee olslE B AdME shEd BAhe §
Aol uldAsITL & Flelth. Ia ol s WA B w 7}
ol golt JlEe] AgF sl 5o AYES

e % oleks Aold Hdsitia seh1y

fr ot o

=

o

2
e

et
e

U, 7HEARRE S E5A 19 #A
ARk ow 7}’%7(}’&0]3}31 a}
Vs E ot A
7} ‘A Ql(chain) o2t F &
H2 42 A'S on|ginh
al

&7

% A ¢1(Blockchain)& 7]¥to.2 3}

o]t} 20 BZ91e ‘B (block)

iy

o g‘: =
Hm

o 2 Ho

f
o
o,
ok
ofo
2
‘HU
mhi
Jg
mlo
__)&‘
o
2
i
1o,
oftt

2} sk HolHE ‘9 E3) 7]&(cryptography) & AREsle] ‘EEolgt=

|(container of data structure)el] ©il, o] B35 P2P(peer to peer)2D

19) olol thal MAGAe] FA] Aol dhale] ‘Aol Foig gL gom
2, 4999 oA A44 FHz EA%T AdHE AAH AL dE A
FhgArelen HRsH: Aol Atk A ArheldE, AAER, 325%). o
0% 93 WA Baste] A5 Y FF YA 2B F U2

Ao g WolArt R M ¢ Ame upe} o] THgAY ML &ol5 AHgats,
428 A, Mo AA(AF) FHeR JFstal gl Ao daAE Tt
d'ghs &ol & Abgstaat g

20) AT E2007 TBHo| g AR EAs=Y, EAFETARY A2z A35 7}

2 A AEe] FAsel gt AEC] ol g Faol A 220

R PEARS MEE ATRE, U, sl sust §d Af-uEn g

Moo= AAtsEAT, ABLY A2H, Fd=AdAbRE AT, 2018.6., 288~2929 Fx.
B e dEAIAA A Aol 48 adse] 3L 5o dlEHE 4%

2 e
A Ffhe A ovia,

O{Ni

21)
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oz gt Al A AFsAY FAlstE SAl7|Es w2
Ho Ao 2= 108elgde €477 ok whAsk AgE Ak A
(B55)S A ez AZste] gy o=z 7|Fsta, e A 715

3
3 BEAe BeE 5 gl

NGRS FYA-TEEME, THALS] with E5AR1,, AL 2020, 159,

3 AR ZFAR A e A3, 42We 4207 A2, 20218, 165~166.

A5 (PoW, Proof of Work)& ZX3k olstd] A E Fe AR S F3] HEFTo A

F Adel FAPEs FHaE A F9 ¢uyEs watrh A= (mining)S F3

HEHo] o] FojAn ‘xS EE ‘FOorEf #@a ¢=th HEZA(Bitcoin), ©HlF]

% (Ethereum), 2}o]E =% (litecoin), H]E 17X (BitcoinCash) 5 thE 4ol 71sld &
25 WS ALEstar 9l thhttp://wikihash.kr/index.php/%EC%9E%91%EC%97%85%EC%
A6%9D%EB%AA%85).

25) 20224 78 71& AA Hd 7PEAFA AR vlo] Wl 2~ (Binance) 7t @ 8HE Hhol W2 g A
Z|(Binance-Research)7} 2021 19 28% 273t 2021 2 =2¥ A g4 AR 2422021 Gl
obal Crypto User Index-Cryto user profiles, attitudes, and motivations) o] &J8}H, AEZA}
o &3k 61,0000 o]’de] HA AMEALE F 65%7F MEFIQS BHAst i, o F 3
0%2] AHEAR= AAe] 7PdAt ZEZE Q0] 1~20%, 11%2] AFHEAR: 21~40%, 14%° 3
Fohs AR 41~60%S WEFM et glE Ao & YElth(Binance-Researh, 2

021 Global Crypto User Index-Crypto user profiles, attitudes, and motivations, pp.20-21).
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AAAZL 2AAS A7 S AT A% Sol el AskaA ol

& dart vk

1) HE=IY AdE & A
H] E 5721 (Bitcoin)> 20081 10€ 31 vA|e] AE AEA YIEE
(Satoshi Nakamoto)’¢] ‘Bitcoin : A Peer—to—Peer Electronic Cash
System’o]gh= 9¥|o] X[ ] =5 F3 A AU/HEAAL, 20099 1€ 3
A 9 =l wEp FEE HxY B39 AUIAE EX(genesis

ﬂl
of
ol

blocky'e] EHstITh, WEmle He ojn QEY ZzER(EAT
opola FolIwel el gl FElel AAH P2P AFUENTE,
Fo o2 WEIABTC) B9 AdEE UL ASA'E o

shH26), BE5AAS 7Nk 2 gt Hx o yMtstH e HollA 9nE
b = e A= = RS DA el ORI %1”31 FTdol A BElste SRR
EA5HA] &=, o8 st 5A S ‘EF Y3 (decentralization) 2FaL gt}

2) HIE=RlY] Z5 4

7h) HE=QY AR
PSRRI HIESQIS F5ekaL Adfish] fleiM= WA H[ESRle] HatE o
= 7PFERtoEA HIESR] Akl AHe]E ae AZEoRaL &
= AAA I wallet) =} A 3707 1(public key), 70S17](private key)S A34dslok
Uh AR 2o Alspiss) o) BESRIS Add o e 54 T4
£ 9uar|® dR=d], ‘1A12P1eP5QGefi2DMPTTL5SLmv7DiviNa'28) 9} o]
U} 22t A 33~34A4]9] EARER A EE Ho] 5otk AAHA]
e A E Bl lojx] AR g T2 Algte] gla, ojug FAIG
7ol o] FAXK] ¢F7] Tl HIEFTIL vix| dgy) o] EHA oA H]

32 30

ol

260 A437], ‘A2 A" sdstE Ade HA AR F8uR-HERS AYE AFE-
SAHAT, A15A A|3s, 2014, 3804,

27) AAsE | deiM e THAAEEAUEL A2 A15E7 Hsta 9l

98) o] EAGL HEZL wEQuly IEA AFEA UIIEEZ} 20099 19 3] wE
|ESQ Agte] FAoltt

)
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el Adel AHSEE A497E wor, olefd A el wEmQle] o)y
S BASIa HrkE 7% )29 AAA RS o) FAd ue) Xt A
daxtow 2EaL, Y A2 ofF-E 7leer ghdEl(hot wallet) ¥ F=
Ael(cold walle) o2 F-25]7]% g} shdElell= IX]I80), RBFIA|ZBD),
HIATHARE2) Fo] laL, & =2l o)) el Aefel Helshrh=
o] ARt a7 o] fAFgdol Sk vk F=edHle USB 53 o] o=
flol Fele] AgferA W=} ARl nEARlS Haelr] wiie] B
boll= FefskAIRE Aol gl EHsAY Aol Aol vk Aol &

8

o
+

7= 23] AFpset o] lus et Zed Au=A ERlA
A7 ol exke] ARl A=™ HESS] o|AA
ol e AApAIghe] ARt Al Qlojof ehk=
Aol NG} e 7G5S k3 IS AT A oAbt et
23 26~357ke] 9t 52 e] EAE R o] o
718k7] ofg7] wiitell BE AARghE Sal dels=t), v gk pap
UESZLS] 5474 3158 o] floms w3 et froafof it

20) W%, “FhgEesh ZARY, DARAY AFATW), ALY, AEAR, 2021, 370
-37149.
0 A 2ATAE B YEo AR HATACANE 28 A3ELagal
Aol = Felz AFHD Stk B AHe] A& slol 7] Wl wakel 74 o}
%

AR, 2L 24 AFY F e 7ol oz b Aeshn 2gH el
3D) 2PHEE B mukel 7)7]o) AAstel Ageks ofEeAelde FeE A gon,
SPEE £ Aol Te e 2ol E(Android)9} oFel 261 2(09)% e,

32) kESoY AW FFFH neRtsta Addss AZESORAM, Bitcoin Core,
Exodus %°] St}

33) ALA-P3 G, “HlEZOY g3 WA AAAY Wok-ot s slue] AE

TAo2-" AEWe A22A A1, 20185.30., 78%; T s, AA=E,

AA=E 166~167H. /M7= LAY QdojA Ao Ao H&d7] 98 n)

Mzt *"MZHE FAES AT FAG Ao B 4 Qv

w2 ) o
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FA59] Fx9 FARSIE3Y

A= (mining)> UEH A o] Foizzt Aol w1l
il AAste] EEA9S wt=E Ao AgRde 7
et Bgo R EFAQ] A|IAHOREE JHEAAES Aol HE

As WG A AFE wkel o] tivae] THIAMtE

o
L
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of
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(PoW) WA wEoAd, o WAL Aol Dad
3 GRS ALY T S S kA e e

o
3
&
N
ftlo
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oo
N
k)
lo T ool OB rff 2 >

f
off 44 K w2 ol

AAE o] o}, v F8kAE, E3sE sy 408
o] CPUS GPUE Alg3ste] ZFojdll Ao
7PEAREE ASSHA He Blelthsn

o) HEFJIY ATz
H|E F9 ‘A#(transaction)’ = 3717] 433} 7|&S S drRIC

]
217ke) AbgAbE AN Ao 719 AN E ol gatel Ads

34) A7), AA=E, 382~3839.
35) AAN-HAM, T7dakE HAle &, , wdAl, 2022, 219,
36) dAe4(hash function)s P& Zol9 dHolHE dFHeZ #Haal & Algk(hash

value)olZhal el nAQE dole] HE wjdE FHgler o dugss LTI

CIER ZRZI(HEZ013F &), A= s NEZAN E3AU-458, A7
T, AATE FHoR-, , FYAAFEAL 2019, 1909).

30 AZE 53 AFHE HEZQY e 4dvit Aulo g Zol=x wi/E AXA H
o] 91, FFFE At itk oo wt AFE T3 AFHIAH HERIS 2009
5070l A 20209390l 6.2571 2 EolEar, 204030 F 2,100% MA B Ez Y] AAS
o AFo] FAF oA, 2022 49 1ol 1,900 HA HEZo] AFHU7]
el #A e HEIJS 2008 ) wiutolgtn & ¢ itk AFe] dad wE&H
ds9 dol® A, HE wFeta gle HEFY AA & 1H T o siele] A A
=& T3 MRS A5EE S 9 o) AAAolg L & 4 gl
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A=, AL FRA] F7I olAlE A
A= JH7IE dEste] olF FASEA He ol 38
o] olAdE = Ay, WA Ax #19 X}

A B E7IeF Fuds e, XWA sM7E F7s
Axkgk 5, 24l e] JRRIZIE o] st ¢hast, S HAAAES s, EH%
AR S HEFRQ HEHIAYY BE o|FdA F/Hrt o]%F B7t
= JElsld Aol H|EFQlo] Boj
A eldy = o] ehndr. i AQHT S 502 1w3tE L, 7}
Zte]l EE2 Y EFo] Xl e 5F 10 oﬂ 7liﬂ7ﬂ %E}. 7

) 1 gt A
AeHelon, YA B8 Aol shlolek ol A% Adz 345l

iy
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£
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J@
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o
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8
o
o
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rlo
lm
HJ

L oBEe o 10RvhY BEAA AFA Ads T, WloRrit F
e B2 o ov] YHH BEE FEAC] AFAEA Ak

S wE=el So) Adel qlolA o] FAFE WAS] 9sh e )
el MEGG Bee] BEAAe] EAsE AS o 1 BEA

Ams A7l falAe 71Ee] E5AdEY 9 11 254
ojof a}= tﬂ g AlEE A AAY] A FertESs
Hih o 2 dieE s %%%0101: 7}”6P 74°1UE A}%—éé} e A
a2 A3 dA %

R=R
=
wAE 5 ok gk

3) HIEzZAH ALk
HIEFQlS a4 3 #ei5S ot T¢-EA7I1#o] gl 7Hdst
38) wrdw, AAle=E, 3739 AAN-HAAY, AAA, 23W; AEF7], AA=E, 3861.
39) W&, AR, 374W; AAHAA, AAA, 23-24%; AE7], AA=E, 3879,
40) AsA-AdG, AA=E, 809
41) 3, AAEE, 3750 BAeA A, AA=E, 819,
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EFQl A2yl drell A s gats: 2an @S S HIEFQD Aol
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of Agel Wl MAREI Bl AAHAL, ofo] upe} H]EQ]
| olal =<

A A7t BasHA Hol A v ESS
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o
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o] wijuf = w3k dfFd A wivl, #E & = A
] s

2}

AFe 747 wol o5 bl ANE Asm i, AAZ A7} oo
AW o] wep oj5e) WEZY R Aze] Fqtel thF gL 1A g
of 71= 8 Hrk sk ol 7 Az BEALle] 715 o] vl
Faz wEDQ] ZA] odEE AL ol Adirt E4How el

o
o
N
e
b~
rir

shok st
B SAFTEARR MPRAYE 9o e As b

H
AR AoosEA 1 GBS 67142 BAen Aok 2183

42) TPSE AGAYEES B2 o gdse 99z 29 Agss B4 f¢s 23y,
A A AAdA g Be AE Ashe JhEARD HIZHVISA)E 24,000
TPS(transactions per second, 29 E#AM 5)& A sttty dej A gt vEFIY] 7
- Fd 23 7 TPS, olgg & 20 TPS % 7|158taL it} o]+ 7]& agAH| 29
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— Abstract

A study on the legal nature and civil execution of
virtual assets

SUNG Duk Keun®

Virtual assets are electronic vouchers that have an economic value and
can be electronically traded or tranferred. The legal nature of virtual assets
cannot be seen as things under the civil act, but it can be the subject of
claim as at least property or property value. So the right possessed by those
who have them basically has the characteristics of ‘Property right’.

On the civil execution on virtual assets, Specification of Property and
Inquiry can be used for the detection of the debtor’s virtual assets. But for
the more efficient operation, ‘Virtual Asset Provider’ should be added on
‘Attached Form’ of the article 36(1) of Enforcement rule of the civil
execution. And article 10 of Specified Financial Information Act needs to be
amended to allow the court or the execution officer to receive an
information of debtor’s virtual assets from virtual asset provider.

For the ruling on a seizure on virtual assets, it should be regarded as
‘Other property rights’ under the Civil Execution Act. And the procedures of
‘Compulsory execution for a claim’ should be applied to virtual assets. The
procedures of ‘Compulsory execution vary depending on the place of storage
for virtual assets. If the Bitcoins are stored in the debtor’s electronic wallet,
his cooperation is required to use his ‘Private Key’. Therefore, to increase

effectiveness of the prohibition from debtor’s disposing, his obligation to

* Senior Research Fellow of Korean Society of Law, Ph.D. in Law.
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cooperate should be specified in the Act. If the Bitcoins are stored on the
virtual assets exchange, the procedures of ‘Compulsory execution for a
claim’ should be applied to Bitcoins, because the debtor has the right to
claim the return of virtual assets against the exchange. And legal basis are
needed to neutralize his disposal after Order of Seizure of the Court.

On the procedure of Encashment, it seems to be used Sale Order and
Transfer Order as ‘the procedures of Compulsory execution for Electronic

registered stock’.

2 SUNG Duk Keun

Virtual asset, Virtual currency, Blockchain, Bitcoin,

Compulsory execution
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— Abstract

A Study on the Legal Issues of Stock Trust for

Family Business Succession

Namgung Juhyun

Kim Sang hoon

The growth and development of SMEs is directly affected by the
founder's competency, and this capability of the founder is exerted on the
premise of dominance over the company. In SMEs, it is common for control
to be concentrated on one founder or a small number of key members for a
considerable period of time after establishment. One of the advantages of
establishing a company is that it can be managed while maintaining the
company permanently regardless of changes in the shareholder composition.
However, SMEs often do not properly separate ownership and management,
and tend to rely heavily on the capabilities of the CEO, who is the founder
and controlling shareholder. If the controlling shareholder of a small and
medium-sized company changes without any plan, the very existence of the
company can be rapidly endangered. The series of acts of the founder, who
is the controlling shareholder, transferring the control of the company to
their children is the process of transforming a privately owned company into
a family company, and can be included in the concept of family business
succession. The succession of a family business through the transfer of
corporate control applies the legal principles of inheritance and gift in the
civil law aspect, but in the commercial law aspect, the legal principles of

the company law and furthermore, the discussion on the reorganization of
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the governance structure is applied. In terms of corporate governance, the
key to family business succession is to pass the control over to one of the
children's children. One of the most profound concerns for the controlling
shareholders and managers of small and medium-sized enterprises in relation
to corporate succession is how to completely hand over the family business
to one of the many heirs. A stock trust is a good vehicle to help you
achieve that goal. However, the Capital Market Act made the method
virtually impossible to wuse. Resolving the problem through legislative
supplementation seems to be the most complete solution, even if it takes a
little longer. Of course, serious consideration should also be given to
problems that may arise when the restrictions on voting rights on trust

stocks are relaxed or abolished under the Capital Market Act.

@ Namgung Juhyun * Kim Sang hoon

Stock trust, Family business succession, Right to direct
the exercise of voting rights, Article 112 (3) 1 of the
Capital Market Act, Corporate Law
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rule has been generalized, and sometimes is referred as the 25% to 33% rule, depending
mainly on technology, industry normal, and other relevant issues...The 25% rule has been
a useful rule of thumb for royalty determination...”).
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either. Therefore, the established profitability of products featuring the infringed
trademark can no longer be a direct input to the formula used to determine a reasonable
royalty rate. However, the established profitability and commercial success of products
that featured the trademark in suit prior to the hypothetical negotiation are still important
indicators of the relative strength and level of consumer awareness of the trademark,
and will help narrow a relatively wide range of comparable property royalty rates to one
that is more appropriate. Generally, a more established, more successful trademark will
command a higher royalty rate than one without a similar track record of success,
ceteris paribus.”).
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Trademark Infringement

— Abstract

Calculating Apportionment Ratio in Calculating
Damages Against Trademark Infringement:
Suggestion of “25%+8 Factors Method”

Rudan ZHENG (Ph.D. Candidate of Sungkyunkwan Univ. Law School)
Chaho JUNG (Professor of Sungkyunkwan Univ. Law School)

When calculating damages against trademark infringement, no research
has been done on the jurisprudence for calculating apportionment ratio of a
trademark, so relevant research is necessary. This paper begins with the
definition of the apportionment ratio. Apportionment ratio in trademark cases
is defined as “the ratio to which the trademark dedicates to the plaintiff’s
lost profit or the infringer’s profit”. The practical problems in applying the
apportionment ratio are: (1) the factors to be considered are inconsistent, (2)
the specific process of calculating the apportionment ratio is not prompted,
(and thereby) (3) predicting the apportionment ratio result is difficult. This
paper analyzes the court's calculated apportionment ratio of the trademark in
12 trademark cases contested in Korea, China, Japan, and Taiwan area. As a
result of the analysis, this paper proposes the following eight factors to be
considered: (1) the dedication of technology, design, capital, and other
factors to the commodity, (2) the brand power of the trademark, (3) the
plaintiff and the defendant proximity of the defendant's industry and market
area, (4) the defendant’s act of changing the mark of infringement, (5) the
scope and degree of use of the trademark in the corresponding commodities,

(6) changes in the sales revenue or market share of the plaintiff or
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defendant before and after the infringement, (7) external information on the
specific value of the apportionment ratio of the trademark and (8) the price
change caused by use of the trademark. This paper proposes a new “25%+8
factors method” as a specific method to calculate the contribution degree by
using the above-mentioned “8 factors”. The “25%+8 factors method” is that
25% of the profit of the previously identified unit quantity is provisionally
considered as apportionment ratio of the trademark. Then, after
comprehensively considering the necessity of upward adjustment and
downward adjustment of the above-mentioned & factors, and an
apportionment ratio is finally determined. Because (1) median apportionment
ratio in South Korean cases is about 25%, (2) above-mentioned 8 factors
have been widely used by courts, (3) this method is easy to be used,

25%+8 factors method is strongly recommended.

9 Rudan ZHENG + Chaho JUNG
Trademark Infringement, Damages, Apportionment Ratio,
25% Rule of Thumb, 25%+8& factors method, Qualitative

Analysis.



Mpmoystn Hetoiel TAaast 10.17008/skklr.2022.34.4.006

M343H H4Z(2022. 12.)
Sungkyunkwan Law Review Vol.34. No.4 (December 2022) pp. 215 - 252

[e) A
— m)=2] Apple v. Qualcomm HZAd] thdt HA —
A%
[Z =]
IV. ZAA9 974
L MA ‘ﬁ@. LI
1. Engine Advocacy HAZAA
) 3 2. Leahy 2917} Issa sl
IL o #add e A% /& o *
‘ﬁa] i% =} .O.—L“L.
. 3. Unified Patents®] ®H ZAA

1. Z =z U;/\lr&% =] g
A R 4. Thales® HAZAA

V. B 94
1. Apple 13} Apple I i3t AE
2. AAHEY FH Y G H A

I d3dssE A8 .
1. A7 W A=
o et
2. CAFCY VL 2ol
[ & & 9f]

AA AR = EFARZEEH B3 | o2 HEH "Houyr] 9
AAA S AAs & ASHE AAR AT os|AAR QA3 &3
ao Uigk A =& ¥ 5 Ao vToAE 5E FaA7]7] fls
g FRle AXARE et FHEAD 7hesith. '],




BB HAR(2022.12.)

e

-

TJEE

216

JJomh =T
< B
7 o — 3w S
4§ﬂo }M}Moﬂ%
<n A =R oo W R e
ok T = X GG o T o
B <~ % T b TR oo R w o
w B - 1.6LMASﬂMoﬁﬂoﬂAmﬂ ool w
o Nuﬂm_l%n_tuwméﬂamﬂmﬁﬂeﬁ;L X ﬂmﬁ R T o
P %ﬂﬂel%ﬂﬂo% i =Rav TEAxE
o EI ]M JlH;l D o~ S iw@_ﬂ_/ﬂ‘l N ~ el 5 =o
2 Sl o o ° s o B - Ao X W K b
~ - = < o T o U ol E o o "M e o Al
el L 2 A b e S G )
ﬂﬂﬂ@%ﬂgg%w%md@%; wa T Exay
) 4, ) — T
\olﬁ = <0 o o % o ﬁl < T E..* Z..f E:! = o M_ OM o Wﬁ H_Al MAL‘OIﬁa JM.L
- o+ o AT T — < X — X! o = oz o L#
T =0 o B 0 X k) o ok
o N iy z..rl ,UI o —_— o o ‘.m,ﬁ =0 &o ‘DI = < T T
q i e m° o o i —r o mr " ol T B K
L%Lrﬂ% ﬂmvﬂp‘}% re R IR = BT D
S B =T W alAﬂ_lq} ) s 4 F TE S
JJ od oy = ol 1@. —_ M = o AR _ S o K ﬂU o 4
3 - s X oy o < W s > P m° ol
_— Wy ok - = T Gy I Al i = ° hd o o & o
o K T o = = N o T G " o <~ g X4 %AL_H o T
Hr (S~ = " ° = o o A 4 g e
) NN S SN o =e o Y oy o i <
WK B Neow B TE o — % E B
ur%mstlﬂwrﬂlHT%ﬁ} 0 = T CTolw
ﬂ_/ﬂmﬂ.mﬁ X 57T oM Bo R R
11%A1Q X N o W & i
ﬁalﬂmeA 5N R DR W =R ol
— 0 o X o < ~+ X z#]» <~ M W of do T I I
ol cq $OF ‘MR O
= W3 o ]ﬂﬂ%%?ﬂu% o = do 4 E m%rof
ﬂﬂﬂiQ_ﬂu@,oﬂy Aﬂ,wﬁramﬁm M 2@%@»
< }ﬂ%m_d%}_z1o JW_EO S &,agmﬂ
od oy 17! ) o O ™ ™ WL Hﬂrl ‘m_n ﬂ/u.% El ”' Gr No {F mt E o iy Bo Ljo _%e _MMQ
nl A X .|D.. =+ ]7.._1- 0 — _ - — mw_;o:u =
FRZEEelsT SR LT 4 SERNM
MLﬂue.A %ﬂr.wxé%}%ﬂﬂ,wm%% Aumon\zn;m %03%?
o) ol x D o< o — P o Z o B 7
i ar%&%o_g%%urmA%wo% 1o @pgm%
A W 20 = = ¢ % < Rl 2 o
- o- L = o B o ® o | el m oo do T 4 T e
zso%frWﬂoEﬂ A Fo R oﬁﬁﬁxma V;oigo
S g s _ o o o S -
o BT O T o I N e - 58 NF Bw o ow
‘Muann —— N — ,O_i_IT yOﬂaL
T T = X = R %&1 o@urqoﬂz
— : T o WE@MW
0J|1r
SR . o T

H]-g] )
[} =0 ]

]"]l% HHZﬂ% _/': O]T;]—”)
M . .



AAIZETHA RSAIB AZOl A SAMA MAQ| QUEE 2 A=K 0 217

ufn

(standing) & AAR7] 913 27 Art. I, section 22014 -3 gk},
A AN E FARE AAS AART] el 2TFFRR) AR o] “Af
A EE Exﬂ(Case or Controversies)” Q4L FZ&of 3+ o -3Ht}
A EE AT 912 HYolghE APHIIE AAl 4] gle AR

14 o Ae AT Fol ohleh Al BAgel

_

and Appeal Board, o]z‘s} “PTAB”)®] A 4o EXEsl= A$ Fais
AL A3 g A Y (United States Court of Appeals for the
Federal Circuit, ©]3} “CAFC”)el| 3tA3dlo] APHZA #oks wks 4= 9)

AR
o} a9y, E5d Jalago] $HEHE a4 AHthe accused) = &
Al z=glo] AlFdh= PTABOIA Y] Fadeds F3 5389 FHas A
EotHA, Aol ESAAZEEH AFS dEtr] fE SsEye A

eabis AoKelel, “AAAF)S Wol A AF AL Ay
ATe ERa e Ao ekt 497k wrh webd, AA9
A

559 A2l 9PonyE kA 3

A71sE GAAE A=A AAAHEX Parte

2) “The judicial Power shall extend to all Cases, in Law and Equity, arising under this
Constitution, the Laws of the United States, and Treaties made, or which shall be made,
under their Authority;—to all Cases affecting Ambassadors, other public Ministers and
Consulsi—to all Cases of admiralty and maritime Jurisdiction;—to Controversies to which
the United States shall be a Party;—to Controversies between two or more Statesi—
between a State and Citizens of another State,—between Citizens of different States,—
between Citizens of the same State claiming Lands under Grants of different States, and
between a State, or the Citizens thereof, and foreign States, Citizens or Subjects.”

3) Muskrat v. United States, 219 U.S. 346, 362 (1911) (“If such actions as are here
attempted, to determine the validity of legislation, are sustained, the result will be that this
court, instead of keeping within the limits of judicial power, and deciding cases or
controversies arising between opposing parties, as the Constitution intended it should, will
be required to give opinions in the nature of advice concerning legislative action,—a
function never conferred upon it by the Constitution, and against the exercise of which
this court has steadily set its face from the beginning.”).
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4) AAs-FAdu, S ads 7 AA - ol AAL A FTEAR G W, A
Ao st A26H A4S, Agdoista Petd Y, 2014, 512HoA “AFAAF AAIAL E
T EolE ARSI AL BRI AE oF AEIES it

5) "= 53] 35 US.C. §302 (“Any person at any time may file a request for reexamination --").

6) Atz %] =& 5129 A E ‘inter partes review' = “YFARAF AAAY et HY
3} +=4], Ex parte reexamination 2F= 2 ‘review 2= £0]7} AAEHATE Ao A, B
oA FEAAL FEAR O R Mgt

7) v 53 35 US.C. §311 (“-+ a person who is not the owner of a patent may file with
the Office a petition to institute an inter partes review of the patent.”).
8) o8l ‘B A7, ‘Apple II' 2 ‘oidatal'gt A stc}
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11) https://www.jpo.go.jp/system/trial_appeal/document/sinpan-binran_18/31-02.pdf (2019. 7. 31.
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A FRtt 587 552 v} Adkins® LearAtE AR 53
Al AaFS AP BYxryol Fagd AAAA F9A(Licesee
estoppeDdll 718 AAAA] Learrl= 53 Fa&E5 vE 4 v
HABATE20) Lear Ah= ol Aol st Addigde
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21) Lear, 395 U.S. at 674 (“If a licensee has reason to believe that he will replace a patented
idea with a new one in the near future, he will have little incentive to initiate lengthy
court proceedings, unless he is freed from liability at least from the time he refuses to
pay the contractual royalties. Lastly, enforcing this contractual provision would undermine
the strong federal policy favoring the full and free use of ideas in the public domain. For
all these reasons, we hold that Lear must be permitted to avoid the payment of all
royalties accruing after Adkins' 1960 patent issued if Lear can prove patent invalidity.”).

Lear, 395 U.S. at 670 (“Yet the Patent Office is often obliged to reach its decision in an
ex parte proceeding, without the aid of the arguments which could be advanced by parties

22

N

interested in proving patent invalidity. Consequently, it does not seem to us to be unfair
to require a patentee to defend the Patent Office's judgment when his licensee places the
question in issue, especially since the licensor's case is buttressed by the presumption of
validity which attaches to his patent. Thus, although licensee estoppel may be consistent
with the letter of contractual doctrine, we cannot say that it is compelled by the spirit of
contract law, which seeks to balance the claims of promisor and promisee in accord with
the requirements of good faith.”).
23) #Hste], YGAal FaAddd e FaAd A7 A= AA#A 53T A

ASAZA F de 787 ddEd AR AFE AgEe 89 SeAdE By FEd
71315 7HA AL ARl BT frESE ASAE e 7187 FodTh

| =

=
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Y. Medlmmune A}7126)

o]2 Medlmmune v. Genentech (°]3} “MedImmune A7)
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24) Lear, 395 US. at 673 (“Enforcing this contractual provision would give the licensor an
additional economic incentive to devise every conceivable dilatory tactic in an effort to
postpone the day of final judicial reckoning. We can perceive no reason to encourage
dilatory court tactics in this way. Moreover, the cost of prosecuting slow-moving trial
proceedings and defending an inevitable appeal might well deter many licensees from
attempting to prove patent invalidity in the courts.”).

25) 1d.

26) Medlmmune, Inc. v. Genentech, Inc., 549 U.S. 118 (2007).

27) US Pat. 6,331,415.
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28) MedImmune, 549 U.S. at 122 (“Nevertheless, petitioner considered the letter to be a clear
threat to enforce the Cabilly II patent, terminate the 1997 license agreement, and sue for
patent infringement if petitioner did not make royalty payments as demanded.”).

29) Medimmune, 549 U.S. at 126 (“We dispelled those doubts, however, in Nashville, C. & St.
LR. Co. v. Wallace, 288 U.S. 249, 53 S.Ct. 345, 77 L.Ed. 730 (1933), holding (in a case
involving a declaratory judgment rendered in state court) that an appropriate action for
declaratory relief can be a case or controversy under Article III. ”).

30) Gen-Probe Inc. v. Vysis, Inc., 359 F.3d 1376, 1381 (Fed. Cir. 2004).

31) Medlmmune, Inc. v. Genentech, Inc., 427 F.3d 958, 964 (Fed. Cir. 2005).

32) MedImmune, 549 U.S. at 137 (“We hold that petitioner was not required, insofar as Article
IIT is concerned, to break or terminate its 1997 license agreement before seeking a declar
atory judgment in federal court that the underlying patent is invalid, unenforceable, or not


http://1.next.westlaw.com.ssl.ca.skku.edu:8080/Link/Document/FullText?findType=Y&serNum=1933123047&pubNum=0000708&originatingDoc=I39aa4a8c9fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=7e48dd40b8d542248f611b210c3c3cc2&contextData=(sc.DocLink)
http://1.next.westlaw.com.ssl.ca.skku.edu:8080/Link/Document/FullText?findType=L&pubNum=1000546&cite=USCOARTIIIS2CL1&originatingDoc=I39aa4a8c9fda11dbb38df5bc58c34d92&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=7e48dd40b8d542248f611b210c3c3cc2&contextData=(sc.DocLink)
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infringed.”).

33) Medlmmune, 549 U.S. at 128-29 (“Our analysis must begin with the recognition that,
where threatened action by government is concerned, we do not require a plaintiff to
expose himself to liability before bringing suit to challenge the basis for the threat —for
example, the constitutionality of a law threatened to be enforced. The plaintiff's own
action (or inaction) in failing to violate the law eliminates the imminent threat of
prosecution, but nonetheless does not eliminate Article III jurisdiction.”).

34) Medlmmune, 549 U.S. at 131 (“We concluded that ‘the requirements of [a] case or contro
versy are met where payment of a claim is demanded as of right and where payment is
made, but where the involuntary or coercive nature of the exaction preserves the right to
recover the sums paid or to challenge the legality of the claim.”).

35) o8} ‘B ARl E2 ‘O e
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g vea. 584209 544 Shd0] FoAAE dHE A%
E3)700] Holso] wk FFo| AHEA 2 F Ax %ol 54

st dzakg B8 715 E5E 538 Fagd § JEF st vt wet
Al FaATE 539 FFAd SUS et Aol mA g xs)
A Fek Adrles 4 FFol € e AS olE FI dnk ¥
= Zbd FTEA A ERS AlFste] §9 slo A sk
oo & E3le FaE Axde TR & 4 v AT, Fa
At gt g2 T APHAY wds v o vt AAEA
B oAds] AW Art. 111, section 2] W& FAR}F HZAo] U=
A 7F 2 AR o] H AT

@ 5+ Yt P H20] A4E F dEAd ta AvnsE g,

III. sy HE

1. A A

i Apple 119 AME A= AT F-i Apple [ &4413603 #hdo] glo
o2 Apple [ &a4lo] AAAAE WA AHEES Fr

Apple T Ao A #AFH(Qualcomm) W =53] A|7,844,037%.(0]
3 “‘037 53]7) 2 A8,683,362% (03} “362 53"l 75t of =
(Apple)s Auiz ZHgfxyol w3 AA R 58A i
= A71stA . ol ofEL Zhzbe] 53] el PTABe| IPR&

36) Apple v. Qualcomm, 992 F.3d 1378 (Fed. Cir. 2021) [Apple 1.
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A8, PTABL o o] Ztzte]l B3 digk IHAg THAS F

Hakx] EdveE AZAS Rt ofZo] PTAB Al Ao dish a4

A, ofE BAL AAAA A F JFPHE BE AFS T,

TAsR Y. agla, ool Vx5t o AR EA Y A A EH

Y 25 ZsH(with prejudice)3Dst= 4173 (motion)S 3k 2 WA
)
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r:
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olg wolsdrh ¢ BAAE 69 A7 g
zaow Aol B ¥ 538 xdste] 100,0007°] =3
AN e ARG ook 2 AAelw BE: QA
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o 19 L mo
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o
&

o] AAAAEA =& PTABY HZE 4o EHE3o CAFCoY
25 A71s Y. CAFCE ol&9 4o diste] o Zo] AAAA
olm 2 AW Art. I section 20 W& FA A 2 Ao] glvta W

Mo
ol
ol
38

th. 2021 59 74, o)EE CAFC ool E53te CAFC A
Az 448 = AS ¥y 20214 7€ 208 ALFA

ot
(o]

AL ol S oA A 2ok
o] - ARzl Apple 119] AHd¥A= v} 2t
R

NES R A A xdol W AH Y] oy 5
8302 5 A adS A7Iskadrh. olES Apple [elA ¢} wkzkrbA|
% PTABO|A IPR HAE &g, 5 Faste Agglon, PTABY
A Ao BEslo] CAFCol @438t}

2. CAFC9| &t

7}. Apple 1 344 #Ao+

CAFC+ ¥ Apple I 8224 Apple [ &aAlo A thFojz Al 714
AAE rErsA A ESH T

Apple [ #Zo| A o &2 GAAL A Aol QIAGEoJoF &}= o] F=E Tha?
2 Al A - @ ofEel AAACk wet AEHoR HAR A&

o L

37) “dismissed with prejudice”, &, 7]& o] AALE= A& &5 Za)
38) Apple [o]A ¢ E&)¢}= thE E38 9t} US Pats. 9,024,418, 8,768,865 & 8,971,861.
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doF st o F E=A(elet “F=F 17), @ AAAk
1k Hsjas Adlst ‘4 27) 2 @ F 59
& 49 35 US.C. §315(e)39 o m& 7|#g g3 - 2
‘%A}X} Aol AFE FA(olat “FF 373l CAFCE of &9
of tjal ofzfjel o] wtsiiitt.

CAFCE ofZ9 % 1°] Medimmune Abo] <AE Fi 422 2
sk - AR Medlmmune A3 Zpe]7} Qlokal &kQlt. CAFCE of &0l
M 559 fFadol Al AEAR] AAE AE oyl dFgs F=
of tialiA wutelA| e il I FAE AlFSHA FUTHL 340

ol ™3] CAFCx & Z&olgtd Medlmmune ARl %= AR}
Aol JAAHA ks Aolghs AdS skt Medlmmune AR
& Genentech©] Medlmmune® A EL A|FEo] z2le] Ed9o HAYE

Agetrz AAXNBEE AFstgeE 877 JATH4AD MedlmmuneS H) =

39) 35 US.C. §315(e) “(1)Proceedings before the office.—

The petitioner in an inter partes review of a claim in a patent under this chapter that
results in a final written decision under section 318(a), or the real party in interest or
privy of the petitioner, may not request or maintain a proceeding before the Office with
respect to that claim on any ground that the petitioner raised or reasonably could have
raised during that inter partes review.

(2)Civil actions and other proceedings.—

The petitioner in an inter partes review of a claim in a patent under this chapter that res
ults in a final written decision under section 318(a), or the real party in interest or privy
of the petitioner, may not assert either in a civil action arising in whole or in part under
section 1338 of title 28 or in a proceeding before the International Trade Commission und
er section 337 of the Tariff Act of 1930 that the claim is invalid on any ground that the
petitioner raised or reasonably could have raised during that inter partes review.”

40) Apple I, at 1383-84 (“Here, in contrast, Apple has not alleged that the validity of the
patents at issue will affect its contract rights (i.e., its ongoing royalty obligations). -+ Apple
nowhere argues or provides evidence that the validity of any single patent, including the
'037 patent or '362 patent, would affect its ongoing payment obligations. Nor does Apple
identify any contractual dispute involving its ongoing royalty obligations (e.g., a disagreement
over whether certain Apple product sales trigger additional royalty payments) that relates to,
or could be resolved through a validity determination of, the patents at issue.”).

41

~

Apple I, at 1383 (“In MedImmune, Genentech asserted that the Cabilly II patent it licensed
to Medlmmune covered Medlmmune's new product and demanded royalty payments under
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Genentech® F7%oll FoatA] FUAT, HAAA kS TE8HA] F*kL w
Al AAEE AFegch42 183 Medlmmune ARAle]  AEL
Genentech®] 539 Azl& HallotA] et Elo &5 3 Aol
t}43) CAFCell 2, Medlmmune AR AA|A2F sto| 4] Medlmmune
o] AAE AES AR T dAE BSThH xR 44
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the license agreement.”).

42) Apple I, at 1383 (“Although Medlmmune disagreed it owed royalties because the patent
was invalid and did not cover its product, it paid under protest to avoid termination of
the agreement and a patent infringement action.”).

43) 1d.

44) Apple I. at 1383 (“The Supreme Court observed there was no dispute that the standing
requirements "would have been satisfied if petitioner had taken the final step of refusing
to make royalty payments under the [] license agreement.” .. The Court held that
MedImmune was not required to break or terminate the license agreement before seeking
a declaratory judgment of noninfringement and invalidity.”).

45) CAFCe ‘%% 5819 Hsfjgte 43 Ao AFPS op7|d whgh meja)ofo] digh +
AAQ Aol deAE FHA Zonw Gab Aol FA"A JTEKT Corp. v.
GKN Auto. Ltd., 898 F.3d 1217, 1221 (Fed. Cir. 2018) AF1& o2 &1t
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AU R, CAFCE ojFo] “AAAYG F8 F 5 olE
Az A Esel vl W T4 e od Fage ] ug F
A wobgol4 ghgth CAFCE oleld A o %)

AT Aoleht FEo] BiE Woln o@ FEomi PAAA

A% AL 4

ﬁd
>

e

)

rlr

=)

o &

S.C. 315(e)°ﬂ upel e el A

5}
= —’F AAE 53519] F7 ool ekl AA tE 4 vk
<) o Z
[}

o] A E} =

7le Z3o] (o]d FHET) SHH o ofZ9 W}X} qAS AA
vt 4 -d el CAFCE, AAAIF F8 % ‘037 E35]1¢ ‘362
53] 7|28t ofZo] FAHoR 42FS FHWes 83%’4011 Ad=
ATHE S HoFx] FEavar st weta, CAFCE of&o] 7]
o7 Q3 Wi &gk Aol YA A48 AT 5 US AR F
B3k o] olygtar 3t 224 o= CAFCi Apple [oA] of =9 o

Y. Apple II 344 @

Apple II @244 Apple I @243 8 FAdd &2 F42 vhA]
2 AlE Ao A “CAFC7F (D“V} A7 Aoz) Bdo] v Aud
o] AAS Fashdl del= 2% (request that we vacate the Board’s
underlying decision if we dismiss for lack of jurisdiction)” |1 t}.46)

CAFCE WA, A% #ZAS A= AR A4S dystr] ¢
A= O A A9 &8 (njury in fact), @ A7]® Hae] FH7H
FEet A2 FH7bssoF shal(fairly traceable to the defendant’s
challenged conduct), % @ AFHA A we} FANS 7Hsdo]
ofof 6hﬂr(likely to be redressed by a favorable judicial decision)il
sl th E3] CAFCE “AMa Aol £8)” 8718 A3 A3 7 o]o]A
Sl H}E/\] T A A olaL EAs}E|olof apm, A A o]al gk Ao

P

olof s, FHE AW THFA Rl AL ado] HA gerhar AAlEei

46) Apple II, at 1135.
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kA 2 WA 1ol ZAA A4S ST whgk Akl Aol Edf7) of
Ao EH'H TES] ol AA Fdthe HAYEE SHAIRE CAFCE
ol#) gk 4= Apple 19 i Z2AS s w3 A2 okyH, AA
Apple 11+ Apple I tj¥] 53¥t & B RE ARQlo] FUsERE
Apple T Addol &= Aol stk J4< ¥ 98l

o, CAFCE &9 M=Zw 84 - “CAFC7L (W}X} A 4
=) #edo] glvpd Adde AAE Fasts) gt 8% —Oﬂ 2}
g thFRTh o ES Y 8-S et ¥eEl= MunsingweardDE
A& F=dl, Munsingwear A tHH UL ¥ Fart AF T AEA ]
47 (become moot)H W Hzol AardEs & F UeF: AE dojFe=

|

=
Aol vigAsitn A skl B TEE A5,
==

CAFCiE el Ze] o) HZ MWelA o]efd 248 a4 dx 7H3
npA e e A oleld FEe 3 ZARIAE FaetwA, & ARl
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2 CAFCY #d & doldd wHNewman) HAE T2 A

47) United States v. Munsingwear, Inc., 340 U.S. 36 (1950).
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48) Apple II, at 1140, citing Adidas AG v. Nike, Inc., 963 F.3d 1355, 1357 (Fed. Cir. 2020).

49) Apple II, at 1140, citing Id. at 1357.

50) Apple II, at 1140, citing Prasco, LLC v. Medicis Pharm. Corp., 537 F.3d 1329, 1339 (Fed.
Cir. 2008).
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279 4S5 AdF3UTH

T A iAo A GARRE A Aol JQAEA] FUE FLT FY
2 ggAaglo] &4 Aol dis] A e AAAR] old#AT §le
A-2al stHA B ARE o] dld A et st

4, 7 IAE EFSE T PTAB A 46 did AIA 7|98 %
Fol Fads AAFIHIL FASAE. AIA 35 U.S.C. §325(e)(2)52)
= 7138 zggo 24 PGR(post-grant review)olA ZHF 3o
3t fF5Fa S e 2= YA FolU ITC AAfoA] o] ks
= FES & 5 gl FAS Y. o] 23S AIAE E8 A FA F9
®H zdAd, FY A= 9wl PTABO Alde]| ot 34 #A=7F 9t
gtk & w14 A WHYoA Fukdloe] AHEx = Fo] WAt 9
= old Rolgla stk €388, PTABe] A Zd ts] CAFC=Z
G4 7 AS5E 23 Aol o] o Fxgal sl uhehA,
718y 2 2 AAZA ofZolAl FAhJORA AR K Aol F.of
e Aol el skdvk. zela, E3W 35 US.C. §329 %
o3 mE FgAE BHAE dacle] AAAAE FA 2 H8o] 3
&9 4 v =3tk

AA, 7 FARE AWdHd o] ofEF g4V aAEYdH
PTAB 29 Fastrt 443 xxgta s, 7w A= ASA

51) Apple 1I, at 1141, citing Arkema Inc. v. Honeywell Intl Inc., 706 F.3d 1351, 1358 (Fed.
Cir. 2013).

52) "l=53H 35 US.C. §325(e)(2) - (2) Civil actions and other proceedings— The
petitioner in a post-grant review of a claim in a patent under this chapter that results in
a final written decision under section 328(a), ... may not assert either in a civil action
arising in whole or in part under section 1338 of title 28 or in a proceeding before the
International Trade Commission under section 337 of the Tariff Act of 1930 that the
claim is invalid on any ground that the petitioner raised or reasonably could have raised
during that post-grant review.

53) AIA 35 US.C. §329 — Appeal. A party dissatisfied with the final written decision of the
Patent Trial and Appeal Board under section 328(a) may appeal the decision pursuant to
sections 141 through 144. Any party to the post-grant review shall have the right to be
a party to the appeal.


http://1.next.westlaw.com.ssl.ca.skku.edu:8080/Link/Document/FullText?findType=L&pubNum=1000546&cite=35USCAS141&originatingDoc=I45a2f7f0425e11eca1b5b5a65598207f&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=ed603904ea9f4cd0825b7380e6b227e0&contextData=(sc.UserEnteredCitation)
http://1.next.westlaw.com.ssl.ca.skku.edu:8080/Link/Document/FullText?findType=L&pubNum=1000546&cite=35USCAS144&originatingDoc=I45a2f7f0425e11eca1b5b5a65598207f&refType=LQ&originationContext=document&transitionType=DocumentItem&ppcid=ed603904ea9f4cd0825b7380e6b227e0&contextData=(sc.UserEnteredCitation)
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J2A A (amicus curiae brieN)E HslE=d 2022W 12€9 2097}
% 479 HAZRAATE FrERen 140 B
Aol Q1w ojorghs A A|ekal Ut} oslol A= 1
W&S (rere] AvRnes gt

1. Engine Advocacy A ZAA (]38t “Engine FA]”)55)

Engine Advocacy(©]3} “Engine”)+ A& oAt} 2ElEY 1S o
As| = vgde] 7]#eltt. Engine Apple 119] CAFC7F BAAL A4
S AYAA AggozH ol At #Hee} ol &3 U
Fol A4S 9wt Aol FsIHA, CAFCY AAd st 53
A, A 2 A T s Ay fa ARdHAY =

54) Apple 1I, at 1143, citing Valspar Sourcing, Inc. v. PPG Indus., Inc., 780 F. App'x 917, 921
(Fed. Cir. 2019).

55) The public interest patent law institute, and Act | The APP Association as Amici Curia in
support of petitioner (Dec. 17, 2021 filed).
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56) Id. at 7 (“Moreover, the Federal Circuit’s narrow and idiosyncratic approach to standing
departs from how this Court treats injury in the context of patent licenses, creating
anomalous results.”).

57) Id. at 10 (“The Federal Circuit’s decision contravenes this Court’s reasoning in Lear and
the public interests in the full and free competition that wrongly-granted patent prevent.”).

58) Id. at 6 (“The Supreme Court routinely recognizes probable economic injury resulting from
[governmental actions] that alter competitive conditions as sufficient to satisfy the [Aritcle
[l ‘injury-in-fact’ requirement],”).

59) Brief of senator Patrick Leahy and congressman Darrell Issa as Amici curiae supporting
certiorari (Dec. 20, 2021 filed).

60) Id. at 5 (“A Major achievement of the AIA was to Create Effective, Efficient
Post-Issuance Review Procedures THat Could Meaningfully Test the Validity of Issued
Patents.”).
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61) Id. at 7 (“Post-issuance review proceedings improve patent quality by enlisting the
assistance of interested parties in identifying which of the millions of patents in force at
any given time warrant greater scrutiny, and in identifying relevant prior art. The public
benefits both when the patent thicket is cleared of invalid patents, and when genuine
innovation is recognized and rewarded. Patents that are tested and emerge from
post-issuance review proceedings receive greater respect.”).

62) Consumer Watchdog v. Wisconsin Alumni Research Foundation, 753 F.3d 1258 (Fed. Cir. 2014).

63) Id. at 13 (“Consumer Watchdog v. Wisconsin Alumni Research Foundation, 753 F.3d 1258
(Fed. Cir. 2014) and RPX Corp. v. ChanBond LLC, 780 F.App'x 866 (Fed. Cir. 2018),
CVSG, 139 S.Ct. 306, cert. denied, 139 S.Ct. 2713 (2019), largely eliminate judicial review
for organizations that file for post-issuance review, and that are not prospective
defendants in infringement suits.”).
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3. Unified Patents®] HAZAA(0]3} “Unified ZAA]”)66)

Unified Patents, LLC(¢]3} “Unified”)s= NPE(Non-Practicing Entity)
2 gy s E3 I E(Patent Trol)Eo] E3E 7[Wto 2 AE AYAglo]

afolu AAAtE fFieste]l Fo& AT Hl=ys BEs HA A 3l

o) gk, WlE NPES) 539 984 FAS AXae w=Us my
2 Jlo swA 3,0009 HAke] FYols] AulaE shil ekeD 7]

22 o7 Unifiede w40l W2 539 45 AdAlstel= 7]3o]al of
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64) Id. at 4 (“Unfortunately, the Federal Circuit reads Medlmmune as limited to licenses that
either cover single patents or set itemized prices for each patent in a portfolio,
Pet.App.6a-8a, and equates a “future” threat with a “speculative” threat. Pet.App.8a-11a”).

65) I1d. at 16 (But that has already happened. Qualcomm sued Apple for making and selling
specific products, and Apple has paid for a temporary license to secure its freedom to
continue to do so. The threat of infringement liability is not ‘conjectural or hypothetical’;
it is merely deferred.”).

66) Brief of Unified Patents, LLC as Amicus Curiae in support of petitioner (Dec. 20, 2021 filed).

67) https://www.unifiedpatents.com/ (2022.04.18 21:39)
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Unified= CAFC7} &
9= wHE CAFCO AAL Z71d o T8k ARQre]l HThaL &k
t}.69 173, EH3 X Apple [ AFA T e
IPRo] #A| E3]A] 2B A8t YE FLES} PTABo| w72 o

2 E5RA% BAste] /b BFE 7w
2R FaE ATE AL DAY BIFASNA BE ol 2

9 t}.70)) Unified¥ 2017 o] IPR A 2o &
T 87& 71ZbekD) wvl Q&S AUVIAIZIHA E

A
§ CAFCel wtaH= 717be] o A e $a3 wAE vFa

el FEasich

ke)

Unified= Medlmmune Wt do] “AA|ARE AAA ko] w2 o
o] WAool wAgof stS Hojof sht}’i= CAFCY Qo o7& WA

Moz Apsgiva FFagrh

Z12]aL Apple 19] CAFC AAL W E7F AIAS &3] a3 9 9

68) https://www.unifiedpatents.com/ &¥ 14 Agtolli= “THE ANIT-TROLL, Unified is the ONLY
entity that DETERS abusive NPEs (aka Patent Trolls) and NEVER pays. Join over 3000
companies in protecting innovation, industry, and growth’#= 3JAF RES WZ 1 9t}

69) Id. at 4-5 (“Because of that exclusivity, the Federal Circuit’s rules are “a matter of
special importance to the entire Nation.”).

70) Id. at 5 (“This is particularly so here, where the Federal Circuit has denied standing to
an IPR petitioner, give the importance of IPRs to the modern patent system. -+ The
PTAB is the Nation's busiest venue for patent disputes.”).

71) See Phigenix, Inc. v. Immunogen, Inc., 845 F.3d 1168, 1176 (Fed. Cir. 2017); JTEKT Corp.
v. GKN Auto. LTD., 898 F.3d 1217, 1221 (Fed. Cir. 2018) cert. denied 139 S. Ct. 2713
(2019); AVX Corp. v Presidio Components, Inc., 923 F.3d 1357, 1367 (Fed. Cir. 2019);
Momenta Pharms., Inc. v. Bristol-Myers Squibb Co., 915 F.3d 764, 770 (Fed. Cir. 2019);
Gen. Elec. Co. v. United Techs. Corp., 928 F3d 1349, 1355 (Fed Cir. 2019) cert. denied
sub nom. Gen. Elec. Co. v Raytheon Techs. Corp., 140 S. Ct. 2820 (2020); Argentum
Pharms. LLC v Novartis Pharms. Corp., 956 F.3d 1374, 1378 (Fed. Cir. 2020) cert. denied
141 S. Ct. 1685 (2021); Apple Inc. v. Qualcomm Inc., 17 F.4th 1131, 1137 (Fed. Cir.
2021); ModernaTx, Inc. v. Arbutus Biopharma Corp., No. 2020-1186, 2021 WL 5617751,
at 6 (Fed. Cir. Dec. 1, 2021).

72) 1d. at 11 (“But this Court has all but explicitly rejected the Federal Circuit's requirement
that licensees demonstrate that their license obligations will change or repudiate their
license”).
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4. Thales®] ®AZAA (]38} “Thales ZAA")74

Thales= A9} FA] 1F 4821 °Hmachine-to-machine wireless
communication) AFFS G5t ok o HAZARF E AHY
= 2] Thales:= Apple II Aldo] ‘HEFE3] Fo £ && o3
v A d HE ST

Thalesi= Apple 11 Aol A e} o] ZAA|ARLe] FAlz} A A o]
= A5 ETESE JAAHA Dojop & 557 FFdrS5EE o
29 FEEE ‘grjMd(overdeclaration)’ o] © A3tE Aolzlar
Ak oA e

Thalest FHWAZ, CAFCe #Zo] Medlmmune AW UIHA #49
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73) "= 53¥ 35 US.C. §319: A party dissatisfied with the final written decision of the
Patent Trial and Appeal Board under section 318(a) may appeal the decision pursuant to
sections 141 through 144. Any party to the inter partes review shall have the right to be
a party to the appeal.

74) Brief of Amicus Curiae Thales in support of petitioner (Dec. 20, 2021 filed).

75) 1d. at 4-5 (“It is well-known that there is a rampant over-declaration of SEPs. -
[Nlearly 80% of the patents declared essential are probably not essential for practicing
the standards[.] -+ Barring the removal of invalid patents from licensed portfolios risks
inflating the value of such portfolios.”).
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76) 1d. at 6 (“Medlmmune rejected a formalistic view of injury in fact like the Federal
Circuit's. -+ The difference between the structure of the portfolio license agreement
between Apple and Qualcomm and the license agreement in Medlmmune is not material to
the Article Il injury in fact inquiry.”).

77) 1d. at 7 (“But Medlmmune did not in any way limit its holding to only those cases in
which royalties would be affected by a validity determination.”).

78) 1d. at 7 (“The decision below, if left in place, would improperly limit the applicatino of
MedImmune to single-patent licenses, where it is self-evident that a validity determination
will affect a licensee’s royalty payments.”).

79) Id. at 7 (“Despite the fact that many SEPs are either not essential or invalid, the
proliferation of SEPs has made portfolio licensing unavoidable.”).

80) Id. at 7 (“Thus, the Federal Circuit’s incorrect cabining of Medlmmune will likely encourage
SEP owners to prevent licensees from challenging their patents in federal court, contrary
to the public interest of facilitating judicial scrutiny of improperly issued patents.”)
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82) AIAE istgd HEY o] FdodY HAXAAE 7o |AY A9 o] AIAE
3l Appled] FARA X—*.ZM AAEoF b= e el AXa gtk Amicus
Curiae Brief of senator Patrick Leahy and Congressman Darrell Issa as Amici Curiae
supporting certiorari, No. 21-746, (Dec. 20, 2021).
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83) Apple v. Qualcomm - Petition for a writ of certiorari, at page 2 (Nov. 17, 2021).
84) Brief for the United States as Amicus Curiae, No. 21-746 (May 24, 2022).
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(“For example, there might be a disagreement over whether the challenger’s products

infringe the licensed patents such that the challenger would not need to pay royalties

85) https://www.jdsupra.com/legalnews/license-agreement-not-enough-for-4142608/
under the license.”).




off

ﬁoL-
B o

A133% A|13+

%
Al
o
0 rir
o
X
>
=
of

°
=
e
==
rO

%2
=2
M
-
(e —

\)
&)
—
ﬂ
D
\)
—
©
r
(o

o
o
N

oY 2019. 2. 21. A1 5)
1]1331 Zﬂlf%}O{ w2 ‘ola| @A 0o L3

Anj
i
— oo

oo
(o]
i ow ¥9 dp rlo

ol
off
o

o of > K
i
2L
N

Lo T2

2 A
b
o >
m>, %
i
i A
N
L
_1
bo
o

s Mo
ol
RTRT
ok
-y
Ir xe
rir
o
—
rO
o
(e]

of
o
ol
ae
4

ol
i)
)
{,

oo &

112
>

oL
o Mo
1
o,
o,
i)
%
o,
s
fr
i1t
>,
=
D)

)

o offl
oAf 2 o
_r‘u_l
2
ot
S
o
ot
©

ul o>

O SE 4 > ode Mroux 3o
i

>,

c

2 ol

oo 2

£ <
O - o
e e AR B,

86) Id. (“Or, a challenger might be able to prove that it had standing to appeal if it could
prove, with specificity, that the patent owner was likely to assert the licensed patents
against the challenger upon the expiration of the license.”).
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Lear v. Adkins, 395 U.S. 653 (1969).

MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118 (2007).

Gen-Probe Inc. v. Vysis, Inc., 359 F.3d 1376 (Fed. Cir. 2004).

MedImmune, Inc. v. Genentech, Inc., 427 F.3d 958 (Fed. Cir. 2005).

Apple v. Qualcomm, 992 F.3d 1378 (Fed. Cir. 2021).

United States v. Munsingwear, Inc., 340 U.S. 36 (1950).

Consumer Watchdog v. Wisconsin Alumni Research Foundation, 753
F.3d 1258 (Fed. Cir. 2014).

V. 7€

https://www.jpo.go.jp/system/trial_appeal/document/sinpan-binran_18
/31-02.pdf (2019. 7. 31. HEWE).
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https://www.unifiedpatents.com/ (2022.04.18 21:39 ZFHETW&

https://www.jdsupra.com/legalnews/license—agreement—not—enough-
for-4142608/ (2022. 12. 04. 17:57 HEH1).

nl=r 53] US 6,331,415.

Brief of Engine Advocacy, The public interest patent law institute,
and Act | The APP Association as Amici Curia in support
of petitioner (2021. 12. 17 filed).

Brief of senator Patrick Leahy and congressman Darrell Issa as
Amici curiae supporting certiorari (2021.12.20. filed).

Brief of Unified Patents, LLC as Amicus Curiae in support of
petitioner (2021.12.20. filed).

Brief of Thales as Amicus Curiae in support of petitioner
(2021.12.20 filed).
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— Abstract

A study on whether a licensee is entitled to
standing to appeal from a decision of patent
invalid trial

Jijoon ROH

A licensee typically has a desire to invalidate licensed patents due to
the royalty payment burden incurred from a license agreement which has
been entered to avoid patent infringement threats from a patentee. The
United States allows ‘Anyone’ to initiate a patent invalidation trial -
reexamination - before the Patent Trial Appeal Board ("PTAB"). By the
way, since a judicial determination is made as to whether the party has
fulfilled the standing requirement, the issue of whether the licensee has met
the "Case or Controversies" requirement in case the licensee appeals from
the deicision of PTAB will be looked into in depth. According to the case
of Apple v. Qualcomm, the issue of whether the licensee satisfies the
"Case or Controversies" requirement under the U.S. Constitution Art. III is
thoroughly reviewed. Based on the review, it is our view that it may be a
strict judical restriction and a disregard of licensee’s actual needs if the
licensee who entered into a license agreement containing a plurality of
patents is not allowed to appeal from the PTAB decision, taking into
consideration various factors embedded in the license transaction and the
cause of entering into the license agreement. Now, due to Apple v.
Qualcomm case, it becomes difficult to plainly decide whether the licensee
has a standing to appeal with the existence of the license agreement alone

under the Case and Controversies requirement but the totality of
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circumstances — including the relation between the patent invalidation and the
amount of the royalty, whether the licensee in fact manufactures and sells,
or will manufacture and sell in the near future, the patented products, etc. -
in entering into the license agreement should be examined when deciding

whether the licensee has a standing to appeal from the PTAB decision.

9 Jijoon ROH

Licensee, License agreement, Invalidation trial, Standing,

Case or Controversies, Any person, Patent
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Advancing Korean Law and Society Studies:

— International Perspectives on the Korean Legal Profession —

Patricia Goedde®

[Contents]

IV. Public Interest Lawyering in
I. Introduction Relation to the Bar, Law
Firms, and Legal Education
II. The Beginnings of Korean 1. Human Rights Lawyers, the Bar,
Law—and—Society from an and the State
International Perspective 2. Public Interest Lawyers' Groups
3. Private Law Firms and Pro Bono
II. The Third Prescriptive: The 4. Legal Education
Role of Lawyers
V. Conclusion

[Abstract]
This essay commemorates the contributions of Professor
Emeritus Yang Kun, founder of the Korean Law and Society
Association. Professor Yang Kun originally called for the
advancement of law—and-society studies in South Korea,
emphasizing the need to (1) link law with other disciplines, (2)
understand colonial and American influences on Korean legal
development, and (3) study the role of the legal profession. This

essay surveys the international scholarship that combines these

* Professor of Law, Sungkyunkwan University Law School
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elements. Part II provides a contextual survey of the beginning of
Korean law—and-society studies from an international perspective.
Part III presents and critiques prominent scholarship on the Korean
legal profession's role in relation to state and society. Part IV
addresses a particular dimension of the legal profession, analyzing
the understudied phenomenon of public interest lawyering across
legal organizations such as public interest lawyer groups, the bar
association, private law firms, and law schools. The essay
concludes with a call to advance Korean law-and-society studies

on this and related areas.

I. Introduction

"Law and society" studies made its first modest appearance in
South Korea in the 1960s, began more serious discussion in the
1970s, and reached a full-scale showing in the 1980s.D Professor
Yang Kun, the founder of the Korean Law and Society
Association, explains that Korean scholars who wrote seriously
about Korean law-and-society issues during this period did so
mostly in the English language, after usually obtaining advanced
law degrees abroad (usually in the United States).2) The
lamentations that Korean law is an understudied area in
English-language scholarship, compared to Japan and China,
endured for several decades. The words "dearth" and "paucity"
crept into the prefaces and introductions of infrequent books on
Korean law and society in English, from 1967 to 2000, to describe

the lack of attention to Korea.3

1) Yang Kun, 329 <H3} A}3]> 7|8} [Korean "Law and Society," Etc.], A8l [Socio-
legal Studies] (2000), pp. 363-366.
2) Ibid., pp. 363, 365.
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However, a definite, traceable lineage of scholarship on Korean
law-and-society studies existed at the time, from the
contemplations of Hahm Pyong-Choon, Yang Kun, and William
Shaw, to those of James West, Lee Chulwoo, and Hahm Chaihark.4)
In the last two decades, works on Korean law and society have
proliferated in both the Korean and English languages.

In the first few decades, law—and-society research on Korea
often took a top—down, instrumentalist view of the law. As Yoon
Dae-Kyu wrote, "One deep-seated idea about law is that it is an
instrument at the state's disposal, not a device to regulate state
power."» Tom Ginsburg echoes “Law has been a tool of the
rulers, not a constraint on them.”6)

Most of this scholarship is, of course, appropriate to its time,
responding to issues specific to that point in history, such as
importations of foreign legal orthodoxies, authoritarianism,
emergence of human rights discourse, creation of new legal
institutions, and paroxysms about the inadequacies of the legal
profession. However, most of this literature did not address those
legal actors who mobilized the law, or at least attempted to, in
tension with the state or other state—colluding actors like major
jaebeol conglomerates, due to their small numbers. Given the
transition to toward democratization since the 1987 June Uprising,
it is perplexing that law—-and-society scholarship on South Korea
often did not pay enough attention to newly—-empowered legal

actors, namely lawyers and civil society organizations that

3) David Steinberg, Introduction, in Hahm Pyong-Choon, Korean Political Tradition and Law
(1971); Sang-Hyun Song, Introduction, in Dae-Kyu Yoon, Recent Transformations in Korean
Law and Society (2000).

4) Surnames are placed first for Korean names unless frequently published otherwise.

5) Dae-Kyu Yoon, Law and Political Authority in South Korea (1991), p. 200.

6) Tom Ginsburg, Judicial Review in New Democracies (2003), p. 209.
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mobilized the law to advance social causes.

While English-language scholarship on Korean law and society
have concentrated on broad notions of legal transformation and
legal reform to describe the 1990s and early 2000s, the role of
Korean lawyers in mobilizing the law for social causes has not
been as fully addressed except for a few studies.” This article
alms to update the existing literature on the Korean legal
profession as societal actors. Part II provides a contextual survey
of the beginning of Korean law-and-society studies from an
international perspective. Part Il presents and critiques prominent
scholarship on the Korean legal profession's role in relation to
state and society. Part IV addresses a particular aspect of the
legal profession, analyzing the understudied phenomenon of public
interest lawyering across legal organizations such as public
interest lawyer groups, the bar association, private law firms, and

law schools.

II. The Beginnings of Korean Law—and—Society from an International

Perspective

Legal scholar Hahm Pyong—-Choon was notably one of the first
to explain Korean jurisprudence to an international audience. He
was the leading figure of Korean law-and-society studies, having
written prolifically on a range of Korean law, politics and culture,

including legal  history, criminality, property rights, and

7) For example, Patricia Goedde, Dissidents to Institution-builders: The Transformation of Public
Interest Lawyers in South Korea, 4 East Asia L. Rev. 63 (2009) and Public Interest Lawyering in
South Korea: Trends i Ilnstitutional Development. in Rights Claiming in South Korea (Celeste
Arrington and Patricia Goedde eds. 2021); Celeste L. Arrington and Yong-il Moon, Cause
Lawyering and Movement Tactics: Disability Rights Movements in Korea and Japan, 42 L. & Pol'y,
5-30 (2020).
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modernization, not to mention shamanism and Northeast Asia
security issues.® His high profile, however, rests on the central
tenet that Korean society has traditionally been "anti-law."9 His
position is that Korean tradition considers "law as synonymous
with punishment and nothing more"-that law was never about
realizing justice or upholding rights, either in dynastic Korea or
during Japanese colonialism when "evasion of law has become
almost a way of life among our people. And the necessity of
fighting for our national independence against the colonial master
necessarily entailed a great deal of law-breaking."10)

Some scholars refuted Hahm Pyong Choon's characterization of
traditional Korean society as undervaluing law, legal processes
and institutions. Historian William Shaw demonstrated the extent
to which the state and the people relied on legal processes.lD
While most Koreans preferred to stay out of criminal
investigations for reasons of casting suspicion upon themselves,
Koreans of various social backgrounds were adept at turning to
civil litigation and petitioning the state during Joseon Dynasty,
especially for issues concerning land or slave ownership.12) Legal
historian Park Byung-ho cites the detailed codification of laws
during Joseon Dynasty as a testament that pre-modern Korea

governed on the basis of legality.13 More recently, historian Jisoo

8) The two most important collections of Hahm Pyong-Choon's works are in Korean Political
Tradition and Law (1971) and Korean Jurisprudence, Politics and Culture (1986).

9) Hahm Pyong-Choon, Modernization and the Demand for Social Justice, in Korean Political
Tradition and Law, p. 143.

10) Ibid.

11) See William Shaw, Legal Norms in a Confucian State (1981); see also William Shaw, Socza/
and Intellectual Aspects of Traditional Korean Law, 1392-1910, in Traditional Korean Legal
Attitudes (Bong Duck Chun et al. eds. 1980), p. 24.

12) Shaw, Legal Norms in a Confucian State, supra note 11, p. 114.

13) Park Byung Ho, Zraditional Korean Society and Law, in Korean Law in the Global Economy
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Kim has shown how women during this period also leveraged
legal petitions in their favor.14¥ Socio-legal scholar Lee Chulwoo
further disputes Hahm's portrayal of law as a monolithic ideology
to accept or reject, that the Korean people have been savvy
enough to invoke attributes of the legal system most advantageous
to them, including during the colonial period.!® Though Hahm may
have overlooked the deeper intricacies of governance during
Joseon Dynasty, he cannot be faulted heavily for providing insight
into the legal consciousness of his time, especially the struggles
in adapting to Western legal concepts and transplants, and the
tendency for law to be imposed from top—down.

Meanwhile, Professor Yang Kun also contested what he terms
"the Hahm theses."16) Yang found that Hahm too readily accepted
the 1960s and 1970s law-and-development studies precept,
re-emergent in the 1990s, that Western modern law is necessary
to economic development, seemingly at odds with Hahm's original
point that legal transplants should be absorbed while taking local
customs and needs into consideration.l” To develop the study of
contemporary Korean law and society, Professor Yang prescribed
three areas, or "prescriptives," which he thought deserved more
attention.18) The first suggestion was to link the field of law with
other social science systems (presumably areas like political
science, economics, and sociology). The second was to give more

rigorous, objective attention to the period of Japanese colonialism

(Sang-Hyun Song ed. 1996).

14) Jisoo Kim, The Emotions of Justice: Gender, Status, and Legal Performance in Choson Korea (2017).

15) Chulwoo Lee, Talking About Korean Legal Culture: A Critical Review of the Discursive
Production of Legal Culture in Korea, 38 Korea J. 45, 55-56 (1998).

16) Kun Yang, Law and Society Studies in Korea: Beyond the Hahm Theses, 23 L. & Society
Rev. 891-901 (1989).

17) Ibid., pp. 897-898.

18) Ibid., pp. 899-900.
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and postwar U.S. military influence following the Joseon era. And
the final suggestion was to examine the role of lawyers:

Under authoritarian regimes, there are usually two

modalities of law: law as an instrument of repression, and

law as political manifesto of no real effect. However, there

1s a third possibility. Law might constrain the ruling power

... It can "mediate" political, social, and economic relations

both ways, for and against the ruling power. In this sense,

the role of the lawyer has to be reappraised.19

Over the years, Yoon Dae-kyu and James West have
respectively contributed to interdisciplinary treatments of Korean
law in relation to politics and economy.20) Professor Yang's
oversight of the Korean Law and Society Association, including its
long-standing journal Beopgwa sahoe (Law and Society), has also
invigorated socio—-legal analyses of Korean law, institutions, and
culture. As for the pre—colonial and colonial periods, legal
historian Marie Seong—hak Kim provides a comprehensive study to
understand Korean custom in relation to the reception of modern
private law—-a reminder to include also the discipline of history to
understand Korean legal culture.2l

Many scholars have written significantly about Korean legal
institutions, the legal profession, and their respective
transformations over the last two decades, including but not
limited to the judiciary, constitutionalism, gender equality, as well

as more substantive matters of the law.22) This essay, however,

19) Ibid., 899.
20) Dae-Kyu Yoon, Law and Political Authority in South Korea (1990), James M. West, A
Critical Discourse on Korean Law and Economy (2002).

21) Marie Seong-hak Kim, Law and Custom in Korea: Comparative Legal History (2012); see
also The Spirit of Korean Law (Marie S.H. Kim ed. 2016), Choi Chongko, Law and Justice
in Korea: South and North (2005), and Jisoo Kim, supra note 14.
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proposes to update the law and society literature on the
international representations of the Korean legal profession in
relation to the state and society, particularly the role of public

interest lawyering.

III. The Third Prescriptive: The Role of Lawyers

Yang Kun's third prescriptive for Korean law—and—-society
studies is to analyze the role of lawyers in the societal
transformation of Korea. Since Yang's call, many legal scholars
have analyzed the characteristics and transformations of the
Korean legal profession,23 such as how the state and the
incumbent bar have regulated a small cohort of legal professionals
through a highly competitive judicial exam,24 the reasoning and
political dynamics behind legal education reform,2% the extent of

the legal profession power vis—a-vis the state,26) and more recent

22) For some representative volumes, see Law and Society in Korea (Hyunah Yang ed. 2013),
Chaithark Hahm and Sung Ho Kim, Making We the People: Democratic Constitutional
Founding in Postwar Japan and South Korea (2015), Current Issues in Korean Law (Laurent
Mayali and John Yoo eds. 2014), Marie S.H. Kim, supra note 21, and also the Journal of
Korean Law.

23

=

Recent Transformations in Korean Law and Society (Dae-Kyu Yoon ed. 2000), Judicial
System Transformation in the Globalizing World: Korea and Japan (Choi Dai-Kwon and
Kahei Rokumoto eds. 2007), Raising the Bar: The Emerging Legal Profession in East Asia
(William Alford ed. 2007).

24) Sang-Hyun Song, 7he Education and Training of the Legal Profession in Korea' Problems

N

and Prospects for RKeform, and JaeWon Kim, Legal Profession and Legal Culture during
Korea's Transition to Democracy and a Market Economy, in Alford, supra note 23.
25

s

Ibid., see also Yukyong Choe, Agencies, Koles and Their Choices: Reform of the Korean Legal
Profession from 1995 to 2007, in Merging Voices on Korea: Korea's Domestic Policies and
Their Influence on Asia (KEIA, 2011).

26) Yves Dezalay and Bryant Garth, Iternational Strategies and Local Transformations:
Preliminary  Observations of the Position of Law in the Field of State Power in Asia:
South Korea, in Alford, supra note 23; Yves Dezalay and Bryant G. Garth, Asian Legal
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representations of the legal profession since legal education
reform.27)

Of these studies, those by Yves Dezalay and Bryant Garth can
be viewed as linking all three of Yang's prescriptives by
investigating, (1) from an interdisciplinary perspective involving
politics, economics, culture, and internationalization, (2) how
colonialism and American models influenced the rule of law
"revival" in Korea, as illustrated by (3) the social reproduction of
legal elites.28) The authors' objective has been to study the
relationship between the legal profession and the state in various
postcolonial jurisdictions.29 In the case of South Korea, they
originally find that the legal professionals are privileged but
politically disempowered state actors.30)

This assessment was true before the advent of legal education
and training reform in 2008. South Korea has historically had a
very small and tightly controlled cadre of legal professionals,
which dates back to colonialism when the Japanese government
transplanted its civil law system onto Korean soil. Thus, not only
did colonial objectives become the law of the land, but the legal
education and training system mimicked its institutional prototype

back in Japan. Accordingly, the colonial power initially selected

Revivals (2010).

27) Chulwoo Lee, Hegemony, Contestation, and Empowerment: The Politics of Law and Society
Studies in South Korea, 1 Asian J. L. Society 275 (2014); Jae-hyup Lee, Zhe Introduction
of the Law School System and the Structure of the Legal Profession. Status and
Prospects, 68 J. Legal Educ. 460 (2019); JaeWon Kim, South Korea:' Reshaping the Legal
Profession, in Lawyers in the 21st Century Society (Richard Abel et al. eds. (2020); Yves
Dezalay and Bryant G. Garth, Law as Reproduction and Revolution (2021).

28) Dezalay and Garth, supra note 26.

29) Dezalay and Garth, supra note 27; Fighting for Political Freedom (Terence C. Halliday et
al eds. 2007).

30) Dezalay and Garth, supra note 26. See also JaeWon Kim, supra note 24.
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Japanese citizens to act as legal professionals and then trained
Koreans for the legal field at the Imperial University (now Seoul
National University).31) After Japanese authorities withdrew from
the Korean Peninsula in 1945, the system of containing the size
of the legal profession stayed largely intact for the next
thirty—-five years due in part to the tumultuous periods of the
Korean War (1950-53), postwar American occupation, and the
transition to Syngman Rhee's presidency. By 1960, the size of the
legal profession remained small, just under one thousand, in
relative comparison to the population of nearly 25 million.32)
President Park Chung Hee retained the small size of the legal
profession as he maneuvered to bring legal institutions and its
actors under his control. However, after Park’s assassination in
1979, Chun Doo Hwan abruptly increased the annual quota of the
judicial exam from around 100 to 300 to simultaneously legitimize
his regime by implementing a "democratic" measure but also to
subvert the existing elite legal corps.33) Paradoxically, President
Chun's act created more space for people trained in the law who
would not become direct employees of the state, but rather
private practitioners and also newly minted lawyers partnering
with social movements. Reforms to increase the size of the legal

population to between 2,000 and 3,000 per year mean that the

31) In 1910, there were 51 Korean lawyers and 30 Japanese lawyers; in 1920, 105 Korean
lawyers and 97 Japanese lawyers; and in 1930, 209 Korean and 154 Japanese lawyers.
Park Won Soon, Yeoksaga ideuleul mujoero harira [S 7} o5& F2 =2 3g]El, History
Shall Find Them Innocent] (2003): p. 26.

32) In 1960, there were 296 judges, 190 prosecutors, and 456 lawyers. In 1970, there were
413 judges, 343 prosecutors, and 719 lawyers. Dai-kwon Choi, A Legal Profession in
Trans- formation: The Korean Experience, in Reorganisation and Resistance (William LF
Felstiner ed. 2005): p. 175.

33) Ahn Kyong Whan, The Growth of the Bar and Changes in the Lawyer's Role: Korea's
Dilemma, in Law and Technology in the Pacific Community (Philip S.C. Lewis ed. 1994),
p.120. JaeWon Kim, supra note 24, p. 63.
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private bar has diversified in its role and political make-up in the
last decade.

The growing bar has challenged the assumption that Korean
legal professionals are a disempowered elite vis—a-vis the state.
This is no longer an accurate representation when taking into
account (1) lawyer—turned-statesman, including legislators,
presidents, mayors, and heads of ministries and agencies,34 (2)
the elite alumni network of Seoul National University that sustains
legacy families in politics and the corporate sector, including the
top private law firms, (3) the internationalized and lobbying
powers of the largest law firms, (4) the proximity and
longstanding powers of the Prosecutor's Office (within the Ministry
of Justice) in relation to the Executive office, (5) the
decision—making power of the Constitutional Court justices on
state acts (including presidential impeachments), and (6)
institutional developments in public interest lawyering.

Dezalay and Garth's conclusions have adjusted over the course
of their larger studies on the colonial legacy of legal elite
reproduction in Asia and beyond.35) Their case study of South
Korea was an uneasy fit in their 2010 project, as they found
Korea's patterns of legal elites' building of power in the state and
the market "paradoxical" given the "least legal investment" from
their colonial predecessors, as well as ‘"surprising" in their
contribution to social entrepreneurship (mobilizing for social

movement causes).36) Meanwhile, the authors recognize the

34) Former presidents Roh Moo-hyun and Moon Jae-in, former Seoul mayor Park Won-soon,
and currently "prosecutor-turned-president" Yoon Suk-yeol would be the main examples,
among numerous others who run for office or are appointed from law faculties to head
agencies, commissions, or executive committees.

35) Dezalay and Garth, supra notes 26, 27.

36) Dezalay and Garth, Asian Legal Revivals, supra note 26, pp. 13, 14, 258.
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significant American influence on Korean legal institutions,
including corporate law practice, legal education, and public
interest law. Relying on scholars of Korean law—-and-society, they
account for the changes precipitated by legal education reform,
noting the expanding influence of lawyers vis—a-vis the state, the
private bar, public interest lawyering, and various crossovers
within the legal profession in the areas of state, market, and
social entrepreneurship.3?)

It is worth taking a step back to ask whether Dezalay and
Garth's narratives about Asian legal revivals, reproductions, and
revolution from a postcolonial perspective serve as the most
appropriate frame to explain Korea's legal profession. Socio-legal
scholar Sida Liu challenges their imperialistic orientation in both
theory and methodology, referencing China and Hong Kong as
examples that do not fit so easily into a postcolonial frame to
explain legal elite patterns.3® In fact, he argues whether the legal
changes in some postcolonial jurisdictions are rather more about
decolonization and that maybe it is time to decenter the elite
reproduction approach as countries move away from their colonial
past.39 This critique would certainly apply to the "paradoxical"
case study of South Korea where decolonization is more relevant
to the development of the legal profession, especially the
priorities of national development, rights protection, and
internationalization.

Liu also finds that there is an "implicit imperialistic orientation"
in the Euro— and US-centric approach that their project takes,

moving North to South while heroizing the US empire in the

37) Ibid., pp. 137-163 (citing Jae-hyup Lee, Chulwoo Lee, JaeWon Kim, Patricia Goedde, among
others, including interviewees).

38) Sida Liu, Legal Elites and the Fading History of Global Legal Imperialism L. & Soc. Inquiry 1-6 (2022).

39) Ibid.
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process.40) This orientation/orientalism is also apparent when the
authors presume that Asian colonial relationships are "the geneses
of law in Asia"4D without defining or accounting for laws and
legal systems that preexisted colonial occupations. Additionally,
Liu proposes that "law as revolution"” cannot be understood
without including the revolutionaries themselves, where both legal
and non-legal agents may need to break from the conventional
majority and elite patterns to do the actual revolutionizing at a
grassroots level.42) This point also presents a more interesting
line of inquiry as to whether Korea's public interest lawyers break

with elite patterns to pursue social causes.

IV. Public Interest Lawyering in Relation to the Bar, Law Firms,

and Legal Education

While some legal scholars and practitioners have addressed the
history of human rights lawyering in South Korea, fewer still have
deeply explored the transformations of public interest lawyering
since the representations of the 1990s. This field of inquiry is
ripe for further study. The combined international scholarship
relating to the legal profession and its political and social activism
are exemplified in the Politics of Rights and "cause lawyering"
series by Stuart Scheingold and Austin Sarat; Rights Revolution by
Charles Epp; and the comparative project by Terence Halliday,
Lucien Karpik, and Malcolm M. Feeley on the "legal complex"
(constituting the relations among legal professionals and actors)

and political liberalism.43 The common denominator among these

40) Ibid.
41) Dezalay and Garth, supra note 33, p. 2.
42) Liu, supra note 38.
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studies is the assumption that the legal profession's role in
relation to state, market, and/or society is essential to
understanding political liberalism. Furthermore, rights (or activist)
lawyers operate in a dual capacity, advocating for all manners of
rights vis—a-vis the state or the market economy, while at the
same time being in close proximity to the state as agents of the
law.

Halliday, Karpik, and Feeley distinguish their research from
Scheingold and Sarat, finding a clear divide between the meaning
of political lawyering (for civil rights and political freedoms) and
cause lawyering (for all of the other many diversified causes).44)
This bifurcation could apply to South Korea as well, but given
some difference in local labels. Before democratization in South
Korea, the small number of lawyers who tried to challenge the
authoritarian governments of Park Chung Hee and Chun Doo Hwan
were known as human rights lawyers (ingwon byeonhosa). Barely
a dozen, they symbolically defended students and laborers who
were arrested for protesting against the government and generally
advocated for civil and political rights. Rather than being viewed
as progressive or liberal, the more likely label by the government
or conservative members of the bar was that they were either
dissident, left-leaning, or pro-communist. After the June 1987
democratic movement and starting in the 1990s, the term "public
interest lawyer" (gongik byeonhosa) began to emerge, reflecting a

diversification of social causes beyond civil and political rights

43) Stuart Scheingold, The Politics of Rights: Lawyers, Public Policy, and Political Change
(2004); Austin Sarat and Stuart Scheingold (eds.), Cause Lawyering: Political Commitments
and Professional Responsibilities (1998); Charles R. Epp, The Rights Revolution: Lawyers,
Activists, and Supreme Courts in Comparative Perspective (1998); Halliday et al., supra
note 29.

44) Halliday et al., supra note 29, pp. 490-492.
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that were more relevant to a growing middle class, in the areas
of consumer rights, disabilities, environmental issues, and gender
equality, and (continuing) labor rights.45) Public interest law groups
began to form in the early 2000s, increasingly attending to the
wider needs of the population, including migrants, asylum—-seekers,
the trafficked, and multicultural families.46) Mandatory pro bono
service began with an amendment to the Attorney-at—-Law Act in
2000, leading some of the top law firms to create in—house public
interest law foundations and to publicize their pro bono
contributions.4” In the last ten years, Korean legal newspapers
show significant growth and sustained mentions of public interest
law and pro bono activities conducted by lawyers, law firms, and
law schools.48)

The question then is how public interest lawyers mediate social
causes within and between the spheres of state, market, and civil
socliety in South Korea. Are Korean public interest lawyers
marginalized state actors, or do they leverage power with close
proximity to private law firms, civil society groups, as well as
other state and legal institutions? Do Korean public interest
lawyers qualify as a homogenous group, or are there extra layers
of diversity to consider? Do they occupy a privileged or uneasy
space of being both elite and grassroots? Are they indeed legal
revolutionaries? This section presents these questions as mainly a

proposal for further research.

45) Goedde, The making of public interest law in South Korea via the institutional discourse of
Minbyeon, PSPD and Gonggam, m Law and Society in Korea, supra note 22.

46) Goedde, Public Interest Lawyering in South Korea, supra note 7.

47) Thid.

48) Based on search results of the phrase "public interest" and “pro bono” in Beopnyul
shinmun and the Legal Times (Nov. 4, 2022).
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1. Human Rights Lawyers, the Bar, and the State

The connection between rights lawyers and the bar has been
closely intertwined from the beginning. Considered the godfather
of human rights lawyers, Yi Byeong—nin led both the Korean and
Seoul bar associations in the late 1950s and 1960s, guarding the
bar's autonomy from the state and codifying the principles of
human rights and social justice in the association by-laws.49 His
death in 1986 motivated thirty lawyers to form Cheongbeophoe to
handle politically charged cases involving rights violations, which
functioned more publicly under the Human Rights Committee of
the Korean Bar Association. This group officially became Minjureul
uthan byeonhosa moim (Lawyers for a Democratic Society, or
"Minbyeon") after democratic transition in the late 1980s.

Representing less than ten percent of the bar, membership in
Minbyeon signaled the progressive political stance of its lawyers.
Minbyeon gained a degree of political legitimacy under Nobel
Peace Prize recipient President Kim Dae Jung (1998-2003) but
precipitated an existential crisis when one of its early members,
Roh Moo Hyun, became president in 2003, wushering other
Minbyeon members into top state posts.59) Both conservative
backlash and internal reflections were rampant, including reference
to Minbyeon as Gwanbyeon ("gwan" meaning government).

While Minbyeon's history is associated with political or "human
rights" lawyering, the interests of its membership reflect
increasingly diverse social causes, and thereby encompass “public
interest lawyers” as well. With over 1200 members,5) members

can be found across law firms, public interest law groups, NGOs,

49) Park, supra note 31, pp. 28, 160.
50) Goedde, Dissidents to Institution-builders, supra note 7.
51) MINBYUN-Lawyers for a Democratic Society, History at minbyun.or.kr (accessed Nov. 12, 2022).
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and government. The emergence and mainstreaming of the term
"public interest lawyer" in the last two decades illustrates a larger
imagining of what lawyers' rights advocacy can be. Meanwhile, the
phrase "human rights lawyer" is making a comeback without the
left-leaning connotation of the first and second generations of
rights lawyers. This time the title is viewed more synonymously
with "public interest lawyer" and strongly conveys one's

commitment to human rights issues.

2. Public Interest Lawyers' Groups

The first public interest law group, Gonggam, was established in
2003 under the auspices of the Beautiful Foundation with just a
few lawyers. Gonggam did not concern itself with the state of
democracy, but rather with the state of human rights for
minorities. As one of its attorneys declared in its early stage,
"Public interest law has nothing to do with revolution."52
Gonggam's aim was to represent vulnerable communities whose
rights have not been protected while residing in a democratic
state, including migrants, refugees, domestic violence victims,
people with disabilities, etc. With approximately a dozen attorneys,
Gonggam "Human Rights Law Foundation" has served as a model
for other public interest law groups such as Huimangeui beop
(Korea Public Interest Lawyers) and Advocates for Public Interest
Law (APIL). However, not all public interest lawyers or groups
can follow Gonggam in size or institutional influence. Public
interest lawyering has diversified, including in—house counsel for

NGOs and smaller practices of one to three attorneys.53

52) Interview with G181207, Dec. 18, 2007, Seoul, Korea.

53) This is of course alongside longstanding institutions known for their rights lawyering and
litigation, such as the Korean Confederation of Trade Unions (KCTU) and the Korea
Federation for Environmental Movements (KFEM).
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Additionally, Gonggam attorneys not only litigate but also actively
network and institution—build to expand the field of public interest
lawyering, such as with private law firms, bar associations, NGOs,

and law schools.

3. Private Law Firms and Pro Bono

The Attorney—at-Law Act and the Korean Bar Association
regulations were amended in 2000 to include an annual public
service requirement of 30 hours, setting into motion expanding
pro bono practices by private law firms. Prior to this, a handful of
small to medium-sized firms with Minbyeon members in top
management were known for their public interest orientation, such
as Sejong, Shimin, Hangyeol, and Duksu. Larger firms such as Bae
Kim & Lee and Jipyong LLC also had partners who pursued public
service projects and wanted to expand pro bono in—house, thereby
creating separate legal entities, Dongcheon Foundation and Duroo,
respectively. At the behest of Gonggam attorney Yeom
Hyeong-guk and other public service-minded partners, all the top
ten law firms now have a pro bono center and are part of the
Law Firm Public Interest Law Network started in 2016.54 This
trend is growing among smaller-sized firms as well. As is
common among US corporate law firms, pro bono service is not
just a professional ethic but a means to balance their profiteering
image with one of social responsibility.?® Bae Kim & Lee and
Jipyong have respectively employed the languages of "law firm's
social responsibility (LSR)" and "social value management" in

relation to their public interest law work.56)

54) Goedde, Public Interest Lawyering in South Korea, supra note 7.

55) Scott L. Cummings, 7he Politics of Pro Bono, 52 UCLA L. Rev. 1 (2004).

56) BKL Pro Bono Committee, bkl.co.kr/law/society/law_society.do?lang=en (visited Nov. 17, 2022),
Jipyong LLC, "Social Value Management," jipyong.com/en/csr/csr_policy.php (visited Nov. 17,
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Through entities like Dongcheon and Duroo, full-time public
interest lawyers and private lawyers collaborate on pro bono
cases. Depending on the issue at hand (e.g., disabilities, migrant
and refugee assistance), attorneys from public interest law groups,
law firms' public interest law centers, NGOs, and regular law firm
practice (including Minbyeon members) converge and pool their
knowledge and skill set, leveraging big law firm names and their
funding when necessary to mobilize the law, whether on cases,
legal drafting, petitions, amendments, or lobbying.5” Also a
younger network of public interest lawyers, Han Madang, gathers
to discuss cases and legal mobilization strategies, thereby
accumulating and passing on collective knowledge to a newer

generation of public interest lawyers.58)

4. Legal Education

Law schools also qualify as sites of public interest lawyering
through clinical legal education, externships, public service
graduation requirements, and public interest law student
associations. Many of the major public interest law organizations
mentioned above are involved with law schools to provide
externships, guest lectures, or collaborate with law school clinics.59
For example, Gonggam and KPIL annually offer short human rights
education programs for students and practitioners. Dongcheon
Foundation has proactively worked with legal clinic programs at
different law schools, while Gonggam attorneys teach as
practitioners in the clinical legal education program at Seoul

National University.

2022).
57) Goedde, Public Interest Lawyering in South Korea, supra note 7, pp. 185-188.
58) Ibid.
59) Ibid., pp. 188-189.



272 Sungkyunkwan Law Review Vol.34 No.4 (December 2022)

The centrality and dominance of Seoul National University
cannot be overlooked in recent iterations of public interest law. It
1s unsurprising that most lawyers gravitate to their alma mater
given that the vast majority graduated from SNU Law College and
the Judicial Research and Training Institute during the pre-reform
period as well as the sustained number of SNU law graduates
post—legal reform. This includes public interest lawyers and would
explain the involvement of Gonggam attorneys to develop and
participate in SNU's clinical education program for example. A
clinical professor at SNU asserts that the clinicians carry "an
especially heavy burden to promote a public interest mentality”" so
that they produce law graduates "deeply committed to public
interest and human rights."60) The intertwined sense of
responsibility and loyalty is understandable, yet it demonstrates
the power of one institution to shape a still elite discourse of
public interest law. While legal education reform was initiated in
part to diversify the legal profession, the continuing dominance of
SNU prestige and its alumni network illustrates that the current
system still perpetuates certain patterns of elitism,61) even in
public interest law. Other narratives about public interest
lawyering coming from outside the SNU-initiated circle deserve

further exploration and amplification.

60) Stephan Sonnenberg, The Law Clinics at SNU School of Law, 20 J. Korean L. 89, 129 (2021).
61) Michelle Kwon, Legal Education Reform: Towards a More Diverse Profession? 24 Inha L.
Rev. 349 (2021).
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V. Conclusion

Korean law—-and-society as a field stands ready for the next
generation of socio-legal scholars. Beyond the societal context of
the legal profession, other issues involving people in relation to
the law deserve more pressing attention, such as access to
justice, legal aid, professional ethics, and non-—constitutional
forums like the National Human Rights Commission and the
National Ombudsman. For example, "legal opportunity structures"
showing how citizens are more able to access the court system
via streamlined litigation channels and the availability of public
interest lawyers have been studied.62) But is it enough? Mobilizing
the law for minorities, including gender, disabilities, citizenship
status, age, and intersectional identities becomes more important
to study, especially from their vantage points of whether the law
does indeed serve them. For example, understanding the
differences in legal opportunities and costs for the North Korean
defector community, especially women and youth, is long overdue.
The relationship between individual citizens and legal providers in
urban versus rural areas could use deeper comparative analysis.
The motivations, impact, and contests of various lawyering groups
(e.g., private law firms, in—-house counsel, foreign consultants, and
accountants) in shaping international trade and economic policies
are also understudied.

Perhaps the next '"prescriptive" is simply to keep Korean
law-and-society studies institutionally sustainable, both
domestically and internationally, so that the next generation of

scholars exists to study and comprehend the dynamics of law and

62) Celeste Arrington, Rights Claiming through the Courts, in Rights Claiming in South Korea,
supra note 7.
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society. The current Korean legal education system is not well
placed to produce this cohort under its practicum—and-bar exam
orientation, except for perhaps graduate law programs that need
to promote this potential area of research and study more
effectively. Meanwhile, socio-legal scholars will instead have to
come from other disciplines such as sociology, political science,
social welfare, and gender studies. There will be a cost to not
having legally training academics continue Korean law-and-society
studies, so it will be all the more vital to preserve space within

the law school system to train future socio—legal scholars.

(EEF31Y: 2022.11.20., AAAAIYG: 2022.12.21., AAZAHY: 2022.12.22.)

19 Patricia Goedde

Law and society, legal profession, public interest lawyering,

pro bono, South Korea
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