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T A dnh 2g5 o) ASHE olFMAE JAz EXANE & Ade
APIEZY 3R, s ete 33 Aol S, 2% AzejuiAe] sjgle] A
S7YR] st Fast H1 &FAAEIIE ] & F fE A9AE dEQE ¥
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HE 78 & e Aot

O AYE
ZES A8 2 o]fo] I HWE(The Act of Program and Utilization
for National Land) B2} A 3] 7}(the permussion of land transaction)
oz m ol (double contract) AF713 A @l (speculative trades)
YA 5 o] A A S (The Administrative Capital Moviag Plan)

Fr53 FJE(the Doctrine of Floating Void) ¥ 2% (cooperating duty)

A Aol A5 7 (the registration of proprietary transference)

#l<) (violation of faith) & (voidance or nullity}
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[ABSTRACT]

A Countermeasure for the Prevention of Speculative Double

Trades on the Real Estate in need of Permission’

Jung, Sang-Hyun™

A ordinary contract on real estate can be made freely without special
forms. But the Act of Program and Utihzation for National Land demands
a government's permission for restraint the speculative trades of real
estate 1 particular area. Exactly, Article 118 provides that one who shall
buy or sell the land must acquire the government's permmssion, and the
contract without such permussion should be ineffective. Nevertheless,
various trials to evade this Article are prevalent, and especially those
trails are the more like that in the region prearranged by Admimstrative
Capital Moving Plan.

However the general view and judicial precedents have nterpreted
the Article according to the Doctrine of Floating Void. Under this
doctrine, the parties don't have to perform the legal obligation, because
prior to the permussion the contract does not carry it into effect. Of
course, this interpretation also has the purpose which restrains the
speculative trades. But it is a theoretical repugnance that the legal duty
which the parties must cooperate mutually for getting the permission and
registration is based upon the validity of contract, nevertheless the
contract without permission is null and voud.

Moreover this doctrine cannot bar effectively any speculative trades.

Because a certain seller may abuse 1t speculatively, that the contract

* This work was supported by Korea Research Foundation Grant (KRF-2003-041-B00572)
# Dr. Jur Assistant Professor, The College of Law, Sungkyunkwan University
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without permssion 1s null and void. Namely, the typcal form of those
speculative trades is that after the seller made contracts without
permussion on the trades of real estate in special region, while he delays
the acquisition of permission intentionally, induces other buyers to
contract double trades, finally he transfers own property to the buyer
who proposed the highest price. In this case, if the first contract without
permission was null and void, the seller should not violate the first
buyer's faith, he aiso should not breach any duties that have to cooperate
for the first buyer m order to acquire the permission and registration.
Because the voidance and nuility of contract means that any legal duty or
obhigation does not exist.

Here, we must pay attention to the fact that if the trades of real
estate made without permission is null and void, the speculative trades
committed by seller will be increased extremely. So I think that such
interpretation and conclusion of Floating Void Doctrine are unreasonable
manifestly. This article write out for the solution of these problems,
therefore 1t suggests that the contract made without permission is valid,
and the legal duty which the seller must cooperate for the first buyer in
order to get the permission and the registration of proprietary
transference ought to be recogmzed from the validity of contract. On the
ground of such a premise, one who violates the first buyer's faith or
breaches own cooperative duty most be punished criminally, and as a
result, the speculative double trades of real estate committed by seller

shall be restrained successfully.
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