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[ABSTRACT]

The Marital Property Agreement as overcoming the Limits
of the Seperate Property System

Kim, Byung-Du

(1) The revised Act 830-1 states that "property which is obtamed in
either party's name after marrage is regarded as seperate property,”. But
this act can be interpreted as follows: "As far as the wife's domestic
labor is not recognized, property which is obtained after marriage is the
husband's." Furthermore, husbands are likely to insist upon obtaining
properties in their name because the scale of properties which would
have been classed as the husband’s before the revision is now hmited.

(2) Our cwil code recogmze women's rights and permit marriage
settlements to be contracted by the couple’s independent will(this was
borrowed from the French legislative example). Although it is certain that
the new civil code followed the principle of equal rights between men and

women, people have scarcely used this means of marriage settlement,

(3) The couple who have promised to marry each other can enter
into an antenuptial agreement that arranges the management and use of
their property(Article 829 of the Civil Code), and can either agree on
statutory regimes (Articles 830 -833) or contractual regimes. However,
very few people use this provision, so marital property is generally ruled
according to the legal property system. The statutory regimes 1s to have
a separate property regime within marriage, with appropnate adjustments
on divorce and death. The marital property agreement is registered so
that third parties may know about the marital property agreement. From
the point of view of third parties, it is important for them to know about
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it. In contrast to the marital property agreement registeration, land titles
can be registered so that the ownership of real property can always be
readily ascertained through a consultation of public records. If the marital
property agreement register is not in harmony with the land register, the
question of the conflict of both registerations outbreak. But the
uncertainty of the existing law is not a major problem about the conflict
of the register of the marital property agreement and the land register.
The registeration of the marital property agreement has been based on a
modernizing of land registeration
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