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_— Abstract

A Study on Legislative Task of RFID for the Protection
of Personal Information in the Age of Technology

Chang, Inho

Recently, RFID(Radio Frequency Identification) technology which is
generally consisited of tag-database-reader-back and is the core of
technology in the future is being expected to use diverse fields of
industrial and personal areas with improvement convenience. Whatever this
research examines the factors for adopting the RFID technology together
with factors for realization of personal information the related information
system. RFID chip allows for far more than just minimal record-keeping.
For example, using RFID technology for people of all ages is a good for
safe of people in many ways , especially when its RFID luggage-handling
system goes online, the airport expects to lower labor costs, increase
capacity and improve security

But, the advanced technologies like RFID or Radio Frequency
IDentification means an automatic identification technology, relying on
storing and remotely retrieving data using devices called RFID tags or
transponders are useful but dangerous as same as a double-edged sword
such as “Message Loss”, “denial of service attack”, “tracking attack™ etc.
Like this, RFID chips may be excellent technology but that does not
mean they are the right Therefore the ever-rising concerns about safety of
personal information have prompted reexamination of RFID technology for

the use safety in diverse areas.
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This study has presented to solve the problem of privacy of RFID
technology. Whatever There must be a improvement for the security in
order to protect personal information and activate RFID technolgoy. The
compulsory method is enactment, but it has to be wused finally.
Neverthelesss, we can take advantage of punish intentional skimming of

personal information by using mobile RFID technology.

2 Chang, Inho

Age of Advanced Technology, RFID(Radio Frequency Identification),
Radio Frequency Identification Technology, Personal Imformation,

Infringement of Personal Data
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7) M. Long/ P. Weil/ G. Braibant/ P. D. Delvolvé / B. Genevois, “Les grands arréts de la
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L. Duguite= “&&ABl&d AR ofste] @Afo] HAEojof sfal f& ¥ ofo}
S 771 ARS| o] AF S ol (R ALARLAS, interdépendance)o] uwhe} HE=
Al olglgk HaAso] dAEolof s, & AU Y5 TaAMR &de] @dd
T e AWolgtal A “TEAulAs g w7hY 7“4°i*1 =dgt
S ﬂ‘ii‘ﬂr = Duguitell Al YolA &3AH #ife
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Continuité ; Adaptabilite)®] 3929 Aujng Wwonz Aozt -4 HF
(Egalite)stAl @ = foF at=Hl, Hsstthe AL 712

AFE AL T ot A H| 28 A 9F oA 4
ol AH| 29 AlgS A Aolnz AR A JidelH, A5 dF EE AL ¥
stol tigk A& vtz A AQl Ahdoeltt. ofsh o] PAHAL A5 HE
ArE Al g o m A HE AT

. A3 % ) (solidarité sociale)dll & )¢ Hj)

19149 129 269 HE Al12xolA dFo] AAd F, 19199 4€ 174 HES
A4 s AA ] Hste] %7H4 fule] Bedo] diFgel wet A4 RS A
st HATh16) ofo] wel A Fo BE ARl didt o] ALs o] £F
YA} e ate] AYo] opd Hekd HAA(hA| A)o] B A},

éHHH”XﬂEﬂl 01*191 FHAAAE -ZFE 7P RS THeR

o3&, AFAHE HMEAL 2007, 515-517%
Francois Burdeau, {71] A 319 &
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Lo moh e vz Stk o) 2o AHARE AVl AR A9} M AV a9,
Jeh} Ae MUE 2AE AeA ohsla WAl oF % (2R, Helo] £4E 4
A Eo] F7HE AR WdASE A7IEIT

8) Francois Burdeau, HAIA 320%

19) 2& A5

0) & 28

1) Maurice Hauriou, Le cumul des responsabilités pour fait de service et pour fait personnel,

Note sous Conseil d'Etat, 20 janvier 1911, Epoux Delpech-Salgues et Conseil d'Etat, Section,
3 fevrier 1911, Anguet, requéte numéro 34922, S. 1911.3.137
22) Frangois Burdeau, AAA 319 %
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b Ao A T lo® B gle AR Ao ofd el Consell
dEtate “Edle FF9 A48 Fa3 Aoge 759 4 a2 wetd P44
< FFA A WAAQdS FHRA0E A= Aolgkal HAEAL rh2d A<l
TH 4FL FHA FAd S Ve AN A FEAA HE
Bt g7 ol 3k e B At ofyg Al FHEL TAY

23) Alexis et Wolf ¥-2(C.E.7 novembre 1947), Legrand®A(11 mars 1949)

24) Veuve Frechet ¥ (C.E.10 février 1943)

25) L'huiliier#A(C.E.14 novembre, 1919), Veuve manchon ¥Z(CE.7 janvier, 1948), Consorts Occeli
HZA(CE.13 décembre 1963).

26) w9, “BFugd ol Zgxo vy el By FHATF Al 67 S
1978

27) Demoiselle mineur, Defaux et Besthelsemer®Z(C.E.18 novembre 1949), mamadou (C.E.5 janvier

1951)
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s Y e AR kA (vice de conception) E= “AAAQ dee] F

A" (défaut d'entretien normal)o] Uthe FAo] w2 F&& FALE AAgHl #
of FAIH FE o] &atelAl LA &l g Hle] Ul = B
743 (faute présumée)S T3 FUbe FES AAAOR HA EE #H
shalthe Als SHo R WA 44A #ed 34 Ee TEY o
Aol gk 93 e 51 dHE FAske vEo] WEske A THdéfectuosité)
& ot 23 ¥EY EE Adte] &9 ol &t o Y tiidel
He AR #ee FA(defaut)' s e A ofyth3d) deEo] ostH o
W Agoll= AdHdeéfectuosite)] AwA FAo ot FA(défaut)s BataL,
off Agole TEY AREAS AL A - Bl FHY FHH
w2} &4 (défaut) S BEHEtH 34

4
52 F 7HA 8A4AE v uger|E 3§
Adel Apgteta o= A2 Ao FAe glof 1 et ARAo

30) Francois Burdeau, AAA 319 &

31) Agathe Van Lang, Genevieve Godouin; Véronique Inserguet-Brisset, Dictionnaire de Droit
administratif, Armand Colin, 1997, p. 105.

32) & A=

33) Répertoire de la responsabilité administrative, Sirey, p. 161.

34) 2 A&, p. 162,

35) o] F-f, AAFHE, MTAF 2007, 132% ofs} =
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36) Danitle LOCHAK, REFLEXION SUR LES FONCTIONS SOCIALES DE LA RESPONSABILITE
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38) Benjamin Cirhuza Nyamazi, De la responsabilité sans faute de l'administration en droits comparés
frangais, belge et congolais, 2007

9 2 An

40) Boris Stark, Essai d'une théorie générale de la responsabilité civile considérée en sa double
fonction de garantie et de peine privée, 1947
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19199 9] Regnault - Desroziers $Z4Do|| 7] %3}l YAl o] 7d2 YA o]
AEE o7t g Aol AFE AYA 3 EHlE ARG Foof s A7t
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A4tk Lecomte' AN Aol do AFE A HAoM Aol

% zobo| Paris®] Versailles 72¢] #7] AE oA &3] oo} el 74y 9
TUE A, dEo] Argroly Ajikel tiate] o9 Ael e E£skE
7V e ARk @ HAo] gls AdE FAFHAYS Ak
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A AAL 1956139 Thouzellier WAl oJate] =Stk 1 ¥ Perruche¥
Z(CE 19 octobre 1962)elA &= gt A4 &, Hataro] A Ao Ag FA =7
2 QA A Fae AAAQ] Fas 2oehe 9 fEd wEHE AL
2 ddso] ol g A9 f@AYol AGHAT Dame Saulze #HACE 6
novembre 1968)> YA F<Ql oA} o] Fdst= T3 AGHOoR <l
718 A ofe]E& FAHg Aol gt AR o= S AA He 3
et Aodo] AFHA 19909 GOMEZ H-5- #HAL
AFAYE dAslen. FHY Wo A HZd %
décembre 1990)3 <] o] AHTA Versailles, 3 juillet 1998, Cohen)oll A= 2 /<]
Aol AFHAT

) CE. 3 fevrier 1956, Thouzellier, Rec., p. 49

42) CE. 28 mars 1919, Regnault-Desroziers(GAJA, n° 35)
) CE. 24 juin 1949(GAJA, n° 63)
) CE. 3 fevrier 1956, Thouzellier, Rec., p. 49
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20050 FAolvm= “YlEAAR 913 A}3]sH(Responsabilité et socialisation
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46) Etudes et documents du Conseil d'Etat, Rapport public du Conseil d'Etat 2005, Responsabilité et
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sAel e Bl 8- th ¥ o] QokdTh;

1) Z7HA YL FZ(secours)ZHE] §-Ul(solidarité) = ¥ 33 gt
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2. AFAF 9] YA (Le principe de précaution), $1E 2] < ¥ (prévention)Z
ga9de ¥

7} W

o B & (Le principe de prévention)o] #&HH IS ZFo|AY WA= AL
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o S EARA 198249 AAIARIEA, 1987d B, 1990 #27 ZF

SAA Folth o dFE ASoR Y TANAPFS 1980 LEFHEE

49) JO du 12 avril 2009
50) X2 379 A L110-1

0— 0

51) La loi du 2 février 1995 (loi Barnier). 9HA L.200-1 “ @Aje] Helr|&e] 4oz & uf
FaAol AqHths A2 dAd] Fulstn Eold 4 §le Edd didk Y3S dwste 4
Mo & 7Fed nge avyoln Jde 2XE Ar|steir = o drh

52) Article L.312-13-1
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oF 19924 UN/ECE T A|F=2¢t T4 Hof Abgo] #3k FoF 1992 &t

Ael AFBARIE AF FHOSPAR), 19934 A4 BB 19959 470 ¢

Z3h 0% BG4 ol w3 Bl B FoA AFPe FHL oY
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ELe "}142«114 < (precautionary approach)e 48325 &3t gled,
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. el 2es -ﬂa:M Assa

3 a9 4EEA 494, 834, )
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AW bl 92 AE3) A7, AE 2 1195 2010, 10, #F3*

193 15 BA F9A9AE AEsy] g 34 A, Y e ATy
Sk (Precautlonary Principle)o]2l= 18 A8 7S FAsIg o, nE 58 H|Ee the
27150 Hhfle] R AEz 0] o]0l ‘A}ﬂ—r«]xﬁ, %jl:_“(the precautlonary approach)©] 2}
7 A FAE, “ﬁﬁlii* e AT DF" TxAHEes =%, A43d 23,
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_— Abstract

The study on the socialization of the Government liability

—The focus is on France—

Lee Kwang—Youn

The development of objective responsibility marks the decline of the
fault and the transition to a modernized accountability, risk-based and
mainly oriented towards satisfying the interests of victims. The Civil Code
of 1804, and in particular in Article 1382 Civil Liability closely links the
concept of fault. Indeed, what is striking in our time is the importance of
the rules on civil and tort. Much more than in the past, man today is
looking liable where the injury was caused. Each of us would be obliged
if he has wronged his neighbor, to put things in order, to repair all the
damage done by his fault.

But the damage can only entralner a private law liability. These
damages are more numerous and varied and are sometimes caused by
accidents "anonymous", but that any fault can be established. This is the
concept of risk that appears. More than "responsibility”, we speak of
"compensation". From an objective point of view, the concept of risk will
supplant that of fault; it is the victim that you look rather than on the
wrongdoer. This will highlight the will increasingly enhanced to provide
compensation to the victim. If the fault is in positive law introducer
element of tort, it is nevertheless a decline, a priori fault liability in favor
of objectification of responsibility.

The expression of the socialization of risk comes from the EC public

report of 2005. This development was added other compensation schemes,
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where the liability actions are insufficient or inappropriate, compensation
fund systems set up in the name of national solidarity (eg victims of
personal injury due to a criminal offense, acts of terrorism, contamination
by blood products, diseases due to asbestos). It therefore creates funds,
compensate the victims and have recourse against the person or persons
responsible.

The financial limits. The paradox, according to the report of the CE
is that enhancing security often leads to an increase in demand for
prevention and coverage. Out very quickly one encounters financial
difficulties, and ultimately to the refusal of individuals to finance risk
they are not always responsible or do not affect them. So it is in the
office of the judge and Ilegislator, to achieve a balance between
responsibility and socialization of risk.

Maintaining fault liability. The 2005 CE Report is very explicit: the
fault is not disappearing, it is instead increasingly invoked and accepted
with repair potential or increased integral. One wonders indeed
increasingly repair individual damage at the expense of strict liability.
These applications are supported by the decline in gross negligence, which
marks a trivialization of the offense of public service. Finally, although
the establishment of compensation funds involved in the socialization of
risks, but the recourse actions made available to these funds are based on
fault liability.

Today we are in an even brutal situation in Korea. Thus the French

model will benefit for us to derive lesson.

W Lee Kwang—Youn

Government liability, socialization of the liability, risk, public service,

fault
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The identity of factual basis in revocation litigation 89

_— Abstract

The identity of factual basis in revocation litigation

Bae, Byung Ho

Administrative Litigation Act has only 48 articles and is estimated as
a special law of Civil Procedure Act because of provisions applicable
mutatis mutandis of provisions of Article 8, Paragraph 2. But there is
something which suggest Criminal Procedure Act to our mind. That is the
identity of factual basis in addition or alteration of grounds for an
administrative act. Administrative Litigation Act and Civil Procedure Act
don’t have the identity of factual basis in addition or alteration of
grounds for an administrative act. The identity of factual basis is said the
concept from the modification of an indictment. There are some critiques
of the vagueness in ground and concept of the identity of factual basis of
judicial decisions. Nevertheless there is not any discussions that we should
make laws of the identity of factual basis in addition or alteration of
grounds for an administrative act. I think that situation is a defect of
legislation.

The notion of grounds for an administrative act is related that of
reasons for an administrative act. The presentation of reasons for an
administrative act in Administrative Procedure Act should suppose that
Agent must suggest presentation of reasons and grounds for an
administrative act to a party. When a party has not conceded reasons and
grounds for an administrative act of agent, he institutes lawsuit. There are

some debates of the differences between reasons for an administrative act



90  SungKyunKwan Law Review Vol .27 No.1(2015.03)

and grounds for an administrative act. And without of Article in
Administrative Litigation Act, can Supreme Court decide addition or
alteration of grounds for an administrative act litigation pending.
Nowadays Supreme Court has held that Agent is able to present addition
or alteration of grounds for an administrative act on the condition of
identity of factual basis to protect the substantial constitutionalism and the
party’s trust.

Whether the judicial precedent is approved or not, Administrative

Litigation Act should be amended for the people.

@ Bae, Byung Ho

revocation litigation, addition or alteration of grounds for

dn

administrative act, identity of factual basis, presentation of reasons for

an administrative act, ensuring a party’s right to defend its case,

litigation economy
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| HATh2) Sdel s B ARL Bdste] RN =oHaL °2U4, =
SIAARE A8E 399 W3 (Schutz ofentlicher Belange) & A|9%F 7|ElS] o]l
(Schutz sonstiger Belange)7} &9 B3 2 APA o]oe] B35 o] #AoA, A
FNETAL A s Alg] #eA gkl ok
T 9005 9¢€ 59¢ E=UoJME =r]o] AR F/NH(Gesetz zur Regelung

des Zugangs zu Informationen des Bundes(Informationsfreiheitsgesetz - IFG))e] |4
Holrk 9 Allx A1 ofAste] Z4ele Aol el diste] FHHH
TNE A QA HAS 2ga ve AR ey Al disid = F
WA PFYFE FAehe oA A AR TAHE AT F AT 9
A3zoA = 58 T BoE fed ArI/MEFAS Addsta gloH, Al
4z A= PgHe AFARAY BT, ASxAME A4 A BE, A6xdA =
FURLH AAANEY] oS el FFARY gAE AT ¢ d=F
Aetal let.2d

AEYoRRE Aol JHE IS HEE 7K. Die Pressefreiheit und die Freiheit der

Berichterstattung durch Rundfunk und Film werden gewihrleistet. Eine Zensur findet nicht statt.
23) 737, =4 ARI/WEA N, A 2AFATE FAUAT A25(1998'd), 42 o]at.
4) TFG § 3 Schutz von besonderen offentlichen Belangen

Der Anspruch auf Informationszugang besteht nicht,

1. wenn das Bekanntwerden der Information nachteilige Auswirkungen haben kann auf

a) internationale Beziehungen,

b) militérische und sonstige sicherheitsempfindliche Belange der Bundeswehr,
c) Belange der inneren oder duBeren Sicherheit,
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d) Kontroll- oder Aufsichtsaufgaben der Finanz-, Wettbewerbs- und Regulierungsbehorden,

e) Angelegenheiten der externen Finanzkontrolle,

f) MaBnahmen zum Schutz vor unerlaubtem AuBenwirtschaftsverkehr,

g) die Durchfithrung eines laufenden Gerichtsverfahrens, den Anspruch einer Person auf ein faires
Verfahren oder die  Durchfihrung  strafrechtlicher,  ordnungswidrigkeitsrechtlicher — oder
disziplinarischer Ermittlungen,

2. wenn das Bekanntwerden der Information die offentliche Sicherheit gefihrden kann,

3. wenn und solange

a) die notwendige Vertraulichkeit internationaler Verhandlungen oder

b) die Beratungen von Behorden beeintrichtigt werden,

4., wenn die Information einer durch Rechtsvorschrift oder durch die Allgemeine
Verwaltungsvorschrift zum materiellen und organisatorischen Schutz von Verschlusssachen
geregelten Geheimhaltungs— oder Vertraulichkeitspflicht oder einem Berufs- oder besonderen
Amtsgeheimnis unterliegt,

5. hinsichtlich voriibergehend beigezogener Information einer anderen offentlichen Stelle, die nicht
Bestandteil der eigenen Vorginge werden soll,

6. wenn das Bekanntwerden der Information geeignet wire, fiskalische Interessen des Bundes im
Wirtschaftsverkehr oder wirtschaftliche Interessen der Sozialversicherungen zu beeintrichtigen,

7. bei vertraulich erhobener oder iibermittelter Information, soweit das Interesse des Dritten an
einer vertraulichen Behandlung im Zeitpunkt des Antrags auf Informationszugang noch fortbesteht,
8. gegenitber den Nachrichtendiensten sowie den Behorden und sonstigen offentlichen Stellen des
Bundes, soweit sie Aufgaben im Sinne des § 10 Nr. 3 des Sicherheitsiiberpriifungsgesetzes
wahrnehmen.

§ 4 Schutz des behordlichen Entscheidungsprozesses

(1) Der Antrag auf Informationszugang soll abgelehnt werden fiir Entwiirfe zu Entscheidungen
sowie Arbeiten und Beschliisse zu ihrer unmittelbaren Vorbereitung, soweit und solange durch die
vorzeitige Bekanntgabe der Informationen der Erfolg der Entscheidung oder bevorstehender
behordlicher MaBnahmen vereitelt wirde. Nicht der unmittelbaren Entscheidungsvorbereitung nach
Satz 1 dienen regelmiBig Ergebnisse der Beweiserhebung und Gutachten oder Stellungnahmen
Dritter.

(2) Der Antragsteller soll iiber den Abschluss des jeweiligen Verfahrens informiert werden.

§ 5 Schutz personenbezogener Daten

(1) Zugang zu personenbezogenen Daten darf nur gewdhrt werden, soweit das
Informationsinteresse des Antragstellers das schutzwiirdige Interesse des Dritten am Ausschluss
des Informationszugangs iiberwiegt oder der Dritte eingewilligt hat. Besondere Arten
personenbezogener Daten im Sinne des § 3 Abs. 9 des Bundesdatenschutzgesetzes dirfen nur
iibermittelt werden, wenn der Dritte ausdriicklich eingewilligt hat.

(2) Das Informationsinteresse des Antragstellers iiberwiegt nicht bei Informationen aus Unterlagen,
soweit sie mit dem Dienst- oder Amtsverhiltnis oder einem Mandat des Dritten in Zusammenhang
stehen und bei Informationen, die einem Berufs- oder Amtsgeheimnis unterliegen.

(3) Das Informationsinteresse des Antragstellers iberwiegt das schutzwiirdige Interesse des
Dritten am Ausschluss des Informationszugangs in der Regel dann, wenn sich die Angabe auf
Name, Titel, akademischen Grad, Berufs- und Funktionsbezeichnung, Biiroanschrift und
-telekommunikationsnummer beschrinkt und der Dritte als Gutachter, Sachverstindiger oder in
vergleichbarer Weise eine Stellungnahme in einem Verfahren abgegeben hat.

(4) Name, Titel, akademischer Grad, Berufs- und Funktionshezeichnung, Biiroanschrift und
-telekommunikationsnummer von Bearbeitern sind vom Informationszugang nicht ausgeschlossen,
soweit sie Ausdruck und Folge der amtlichen Tétigkeit sind und kein Ausnahmetatbestand erfilllt ist.
§ 6 Schutz des geistigen Eigentums und von Betriebs— oder Geschiftsgeheimnissen



108 PRAEESHH  H7% B15%(2015.03)

U, ZFA

zard e Aot ddste 19799 FAHEM LAY O] AHHA
el oy, &=l HAdAE FRIMNE A7 AYE Folgta lon,
w3 e duz e &yuoRy ARINE A7 AyE AAstw 9l
o2 ZFzoAe FAAEY FNGESS AATHR FA vl AR TR
= A sk Slth

718l o8 s7kd A5 A9E, Aud

ofel #F AHRAAI} Y T A A, © AR HE, © 7H°J°ﬂ e =A%

g8 ¥A, @ e vE, @ A @A) 52 dA el i 4 ol
AL

& O dutdoz WEd o RIiHe HE.20

o w=

1966 AREMH AR ofdel v= FAFE vdFFH Z2 olfE 5ol FE
e ARG AA, AREAE A% FHYEAES Fo A HEE
(Housekeeping statutes)©] T}, Housekeeping statuteo] 2|}, Y252 oA o
a FA EAE TAT F s WEH 1F Y AARAS Fossith

W% Housekeeping statuted]] 73ste] AF-o] AEE HgMete A5l 1 &
fﬂé sAsA 24, BRINE FAOE ARLJAAR 88 FHHFIHe

TARZ o] S UG 19461 AP A A32(§3 of APA of 1946)F & T
G2 Fai ALRIA Auel FAE FAHL gout, ARANE Ty

Der Anspruch auf Informationszugang besteht nicht, soweit der Schutz geistigen Eigentums
entgegensteht. Zugang zu Betriebs- oder Geschiftsgeheimnissen darf nur gewihrt werden, soweit
der Betroffene eingewilligt hat.
25) Adel oF Aot THA AR, A A208 A9z EH2363(1993), 60 o] &},
26) A4Sl & A9} e ARFAH D701 A0 AL FH2362.(19939), 629,
27) Administrative Procedures Act of 1946- Right to information (Section 3): Every agency must
publish in the Federal Register descriptions of its organization, established places and methods
whereby the public may secure information, statements describing the formal and informal
requirements for agency functions, lists of rules adopted by the agency as authorized by law,
and copies of all forms, instructions, reports, papers, and examinations. All final opinions on
agency-adjudicated cases and other public records must also be published or made available for
public inspection.
These requirements can be waived, however, in matters involving secrecy in the public interest
or matters solely pertaining to the internal management of the agency.
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= AR FHE VT F d=F AL AU AA, HEAA FBEA
(executive privilege) &2 4] 53], = 7}7] 5 A(state secret privilege)<
Aol WA F el FAgo] gloy AWy A2x 34 d(Executive Power)
o FFARY vl Aol WEHo] Sl AR Wi Yk APHE A =
ZRbH L ofuiite] HHe i = AAEA 72T vEAE dAsL v
a3 JA, 1930 $ukRE v EE vE A G A E(the classification system) &
S 5 4 Arh2®) 19389 W (Espionage Act of 1938)2 W5 & o] Al AFH H I
e HEABAGFE Folskqlrt oo 275t tEHEe LS Lot &
AREARAEE Attt BE o] FFE Top Secret, Secret, Confidential =
e, dA7Igke] A v o] HAHAY 1 FEol AstE =S &3l
mlaro] Qlojx AR FAd A FaF ds d WEEE 19669 A
BAFH(FOIA of 1966)0]th29) FH el Fau&2 vt gk A4, 3717 94
o

oltt, A4, F7Y &3 HAZHA(rights of access)S 7HTH AlA, &A1 H]F )

O

A& Ball BAME Aaets JHQlel ok ARl vk UA,
FEA AFFE A= Pl w245 72 dgE /Y. b

A, 5o A} el HBkrE glojof Fhrts0
¥ A2z (b= AEITALHA e dofzdoms =Rl YrEHH
7ol dstel FA7IEe] AHFAE AFL F e AHEA 1Y 7EE X
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28) A, v)=e] ARAFHFOIA) 30:4(1966-1996), el 38 12 (2001.04), 904 o]3}.
29) The Freedom of Information Act 5 US.C. § 552, As Amended By Public Law No. 104-231, 110
Stat. 3048 § 552. Public information; agency rules, opinions, orders, records, and proceedings.
30) i, vl=re] ABAFHEOIA) 308(1966-1996), HEA 38 12 (2001.04), 969, L4,
A AR M) B wayAH AT & - v - - AL FPoE

getal - 11983%5(2005.09), 4499 o]3},
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31) The Freedom of Information Act 5 U.S.C. § 552 (b) This section does not apply to matters that
are --
(1)(A) specifically authorized under criteria established by an Executive order to be kept secret
in the interest of national defense or foreign policy and (B) are in fact properly classified
pursuant to such Executive order;
(2) related solely to the internal personnel rules and practices of an agency;
(3) specifically exempted from disclosure by statute (other than section 552b of this title),
provided that such statute (A) requires that the matters be withheld from the public in such a
manner as to leave no discretion on the issue, or (B) establishes particular criteria for
withholding or refers to particular types of matters to be withheld;
(4) trade secrets and commercial or financial information obtained from a person and privileged
or confidential;
(5) inter-agency or intra-agency memorandums or letters which would not be available by law to
a party other than an agency in litigation with the agency;
(6) personnel and medical files and similar files the disclosure of which would constitute a
clearly unwarranted invasion of personal privacy;
(7) records or information compiled for law enforcement purposes, but only to the extent that
the production of such law enforcement records or information (A) could reasonably be expected
to interfere with enforcement proceedings, (B) would deprive a person of a right to a fair trial
or an impartial adjudication, (C) could reasonably be expected to constitute an unwarranted
invasion of personal privacy, (D) could reasonably be expected to disclose the identity of a
confidential source, including a State, local, or foreign agency or authority or any private
institution which furnished information on a confidential basis, and, in the case of a record or
information compiled by a criminal law enforcement authority in the course of a criminal
investigation or by an agency conducting a lawful national security intelligence investigation,
information furnished by a confidential source, (E) would disclose techniques and procedures for
law enforcement investigations or prosecutions, or would disclose guidelines for law enforcement
investigations or prosecutions if such disclosure could reasonably be expected to risk
circumvention of the law, or (F) could reasonably be expected to endanger the life or physical
safety of any individual;



2. 4=

J=rol e 1911 Al THHER S osto] Tl Al v Yol T
£ a7sta glon, mebA FARIE sk Yol disiA HEfA o Xﬂ—% o3
of gtk 19 19859 AWAAHAY ARTIHEA ] ARINAET} WA AH
HAd, 191dele ARAG ] AFoR FAARE PHHHE AFIES 3}
drt. 1 & PAARIINAEE 20009 119 309 ARAFH(Freedom of
Information Act 2000)0]2H= WA o2 AA= o] WA 4363 (CHAPTER 36)o] HAA
gof gl

AuAR gAY ARFNUGAA AE= ARE A2F Exempt
Information #]21Z(Information accessible to applicant by other means)5¥-¥ #|44%
(Prohibitions on disclosure)oll A} 77 & o ‘”‘4.32)

g
to applicant by other means): -UrJEL re %E% q}
% ] ezl vhel o) A ow AL

A 227k 7kd A A B Information intended for future publication): 3f
Holup thE 7| dell A Hx AR G ARE H!ﬁré}ﬂ HEE JAstL e A
B0, A Baarh Bashal ols gAY 715E A9d)

A23zME A4FE tFE AV AFEd 2 dAe #EE AR
Information supplied by, or relating to, bodies dealing with security matters): =7}
OFR % (Security Service)= H] =38 H'"W A KB (Secret Intelligence Service), 4%

SA1ZE 5 (Government Communications Headquarters) <] B2 7|77} 2 - 7+ 4

o2 FE7|e] A AH E= 2 WA HEE HH,

A 242 (=77} OFX: National security): W] 7]3o] ofyrete 9 AHe ¥
A7F =7 RS Sl ded A9 AH.
262 (71 Defence): G742 AZAL) £ = AWAY B9, 5947

m

R

(8) contained in or related to examination, operating, or condition reports prepared by, on behalf
of, or for the use of an agency responsible for the regulation or supervision of financial
institutions; or
(9) geological and geophysical information and data, including maps, concerning wells.

32) Freedom Information Act 2000, Part II Exempt Information. 21 Information accessible to applicant
by other means. -+ . 22 Information intended for future publication. -+ . 23 Information supplied
by, or relating to, bodies dealing with security matters. -+ . 24 National security. - 44
Prohibitions on disclosure.
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272 (= A #A: International relations): 3G AR F/N7F G=3} Bl &
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FAZA B gANRLY BA, G YFolAe o]ola 1 o]

o 2N e HIES A A Fevt ds AF R A= ol9Y =7 =A
511 AAELZTEH AFed vEHE,

A28% (9= =] #A A K. Relations within the United Kingdom): 9= =u] <

7t aﬂzé 7] (Administration: =+ AR AFEWAC FAR Holdds FAA
3], AL we3]) Aagre #AE fAAY H vt e BE. (T AL
A 712 Ag-ole vlE AR A A)

A29Z(AA AK: The economy): ¥=r it = Ao AAH ]S A
uoaE 87k e A,

A302(FF 73] sl FAFSF A} Investigations and proceedings conducted

by public authorities): W FHAHe] 714 o]f9t 7|4 oFE #olslry] Y3 FAF
SHo® FErlde] BAfstal v AR e ARSI WAASE AAE
Pat7] s Ta7lo]l Bfrskal Sl HH.

A312(He] A& Law enforcement): W22 WA = 2, W9 x
714, AR &9, A T F A olul#e 9 #9, Wk 5
MFAE fAAY Al E7F e B

A32zx (AT 715 S Court records, etc.): Mol AFHA} 52 A=Az ] 24
= HEZ AR,

A33Z(AF #A A Audit functions): && 7% 3A ZAALe HHE AHH

TAA eME B egrIe 4% F3E HAAY FA 7 e AR
li

A 342(2) 3] 9] 5@ Parliamentary privilege): 2|89 HAEAI} 7 Xéi

A3 59 A S Formulation of government policy, etc.): A+H-7] ko]
A S s Biota ol AR, ZF FAZRe] FA A Pt gEd
a9 AE 5

Apx(FETEA aRAQd Fd& A dAFEA: Prejudice to effective

conduct of public affairs): =+¢] AR Hx wx ZhF AR7|Po] BHHd AR
A A4 (Ministers of Crown), HoldAE FAAA3] g w3 a9
A3t AAE s AYE AT + v FH.

A37TZ(EY 59 AFYAoIAI AHF: Communications with Her Majesty, etc.
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_— Abstract

Current trends of the supreme court decisions regarding
disclosure of administrative informations of public
institutions

Kang, Hyun Ho

The function of the administration locates in the operation of the state
for the public welfare. To achieve this goal the administration needs to
gather many informations. Therefore the administration and its agencies
file up various informations. Among these informations some of them can
be distributed for the people, who need them. We live in a society of
information due to the development of information and communication
technology. In this society the people can get much benefit out of
information. To release these informations for the public might stimulate
the public benefits and also make better society. This trend would be
coincide with the creative economy, which is the key motto of the current
korean president, Park Guen-Hye.

In a sense the administrative informations would be gathered by
means of tax or burden of the people. Thus the administrative agencies
should not consider them as their own property but the property of the
people. The administrative agencies and their staffs have to contribute to
create public wealth and try to actively to disclose them to support the
people. In this meaning it might be legitimate to give the people the right
to access to the administrative informations.

Because the disclosure of the informations should contribute to the

welfare, we have above all to check, whether the disclosure of the
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informations might bring side effects. Sometimes there are conflicts
between disclosure and concealment. This kind of weighing process
happens all the time for the disclosure of the informations. This weighing
process would start also in the interpretation of the legal conditions of §
9 in the korean information freedom act, which regulates the informations,
which are not to be disclosed.

The fundamental direction of the korean supreme court for the
interpretation of the above clause should be continued further, because it
tries to enlarge the disclosure of the administrative informations that it
orders the agency to disclose the asked informations even in part, if the
seperated part can be disclosed.

Finally, for the disclosure of the administrative informations the
interpretation of the legal conditions is very important and it depends on
mainly the interests assessment or evaluation. Therefore it is to be
requested that our korean courts develop proper evaluation elements and
their right values, so that the process for the information disclosure might

become more rational and objective.

@ Kang, Hyun Ho

disclosure of information, right to know, right to disclosure of

information, nondisclosure list of information, information society, public

institutions
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_— Abstract

A Review on the Provisions in the Criminal Law about
legal principles of consent on the protection of the personal
information Protection Law System in Korea

LEE, SUNGDAE

These days, infringement against personal information was made
frequently. This study investigated legal principles of the agreement and
agreement system according to current personal information system
protection system from point of view of criminal law. Even if the
agreement of current personal information protection law system should
satisfy legal requirements, personal information users paid attention to
acquisition of the agreement to require examination from point of view of
criminal law.

The study discussed to examine legal principles of the agreement of
the personal information protection law system:

At first, the study investigated legislation cases in foreign countries
concerning rights and exercise of information body based on right to
informational self-determination. Legislation case in foreign countries
varied depending upon principles of agreement of information body and
notice to information body and/or information body's cognition to collect
and handle information.

The study investigated legal principles of the agreement of current
personal information protection law system. Current personal information
protection law had principle of advance agreement on individual matters

to regulate performance of explanation duties of the other party subject to
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agreement to differ from other requirements. Nonetheless, the agreement
system of current law had legal uncertainty to disclose some problems.
Some scholars said quite opposite ideas arguing de-criminalization of
agreement related crimes from criticism point of view against principles of
advance agreement.

In this study, system of validity based on principle of the advance
agreement rather than de-criminalization of agreement related crimes was
needed from point of view of assurance of personal information decision
right. The study suggested to supplement current agreement system: First,
consistent adoption and supplementation of the principle of advance
agreement, second, base of interest balance theory and expansion of
self-determination, third, improvement of exceptional regulations of the

principle of the agreement.

w LEE, SUNGDAE

Personal Information Protection Act, legal principles of consent, the right

to informational self—determination, Data Controller, Data Subjection
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_— Abstract

A study of whether there exists interest of right
protection for flexible mortgage-establisher to file an
action to confirm the nonexistence of debt secured by

the flexible mortgage

Lee, Hyun Jai

In terms of whether there exists interest of right protection for
debtor and mortgage-establisher; to file an action to confirm the
nonexistence of debt secured by flexible mortgage and to expunge its
flexible mortgage registration together, the supreme court decision
2000Da5640 decided April 11, 2000 has been criticized by critics who
dispute lawsuit because application of supplement nature is supposed to be
relieved or even it is unnecessary. However, the main issues are the
meaning and extent of flexible mortgage-establisher. The critics
misunderstood legal principles of inheritance and developed their opinions
assuming that plaintiff’s position is a debtor and flexible
mortgage-establisher; . However, herein, we examined that plaintiff has
two positions -  'debtor/flexible mortgage-establisher as a person who
pledged one’s property to secure another’s obligation; .

First, we examined that a debtor of flexible mortgage is able to file
the confirmation lawsuit of a debt nonexistence as a 'debtor, in the
case of filing lawsuits against creditor who obtained assignment order.
Afterwards, we looked into what the most eradicable solution method is
among several confirmation lawsuits of a debt nonexistence.

As a result, the most eradicable solution method is confirmation



A study of whether there exists interest of right protection ... 189

lawsuit of a debt nonexistence against creditor who obtained assignment
order if a claim secured by a flexible mortgage is transferred by the
assignment order.

Eventually, the supreme court’s decision is not about a 'debtor and
flexible mortgage-establisher; but a "debtor / person who pledged one’s
property to secure another’s obligation; . In addition, what the supreme

Monexistence of

courts does not allow is the confirmation lawsuit of
debt secured by the flexible mortgage; against a creditor sued by

garnishee, not a debtor.

D Lee, Hyun Jai

Confirmation lawsuit, Confirmation lawsuit of a debt nonexistence,
Interest of right protection, Assignment order, Extinction of the

mortgage
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_— Abstract

Prohibition against Granting Pecuniary Benefit

Junesun Choi

The Korean Commercial Code(hereinafter 'KCC') in Art. 467-2
provides 'Prohibition against Granting Pecuniary Benefit. According to
Art. 467-2, Para. 1, a company may not grant to any person a pecuniary
benefit in connection with the exercise of rights as a shareholder. This
provision was introduced in KCC when the KCC was revised in 1984
following the legislative model of the Japanese Commercial Code Art. 423
through Art 425. The current Japanese Company Law still preserves the
same provision in Art. 210. No other legislative example could be found
except the Japanese Code, because this rule came from unique, expedient
practice of Japanese and Korean business enterprises. At the shareholders'
meeting in Japan and Korea, often appears a professional troublemaker,
who usually holds only few shares and wants to negotiate with directors
of the company in connection with the exercise of rights as a shareholder.
If the director of a company grants any pecuniary benefit to him, then he
will be irenic to the director, but in contrary if the director refuses to
grant any benefit, then the troublemaker become bolshie at the general
meeting. In order to eradicate these indecent practices, the KCC provides
in Art. 467-2 Para 3 that if a company has granted any pecuniary benefit
in contravention of paragraph (1), the person who has received such
benefit shall return it to the company. In this case, if the person paid to

the company anything in compensation for such benefit, the company may
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return to him. In order to avoid difficulty providing proof, the KCC
provides further in Para 2 of the same Article that if a company has
given gratuitously any pecuniary benefit to a specified sharcholder, such
pecuniary benefit shall be presumed to have given in connection with the
exercise of shareholder's rights. If a company has given for value any
pecuniary benefit to a specified shareholder but if the benefits obtained by
the company are remarkably less than the pecuniary benefit granted to the
shareholder, the same shall be applicable.

Recently, the first court decision on this subject was delivered. The
Korean Supreme Court has decided in 2014 that the grant of gift
certificate to shareholders who have participated in vote in advance or
vote itself at the shareholders' meeting is tantamount to violation of Art.
467-2, and that the sharcholders' meeting in violation of Art. 467-2 shall
be revoked.

This article reexamines this court decision and suggests desirable
interpretation on the matter of 'Prohibition against Granting Pecuniary

Benefit' in general.

(@ Junesun Choi

exercise of shareholder's rights, prohibition against granting pecuniary
benefit, return of pecuniary benefit, vote in advance, revocation of

shareholder's meeting
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I. =g

& Eel #d ZAHYA VlEs AXGL de v 7S99 3] (Basel
Committee on Banking Supervision)®] ‘&3 ZHAAWlFZ
Governance Principles for Banks) “Z A 72'VE “3|Ate] £4& GAstal 4
q AHE PAste FHOE Zgohe, ALY A YRl o)A, FF E 7]
AR Aol dw o A" Aosta Tk o]l gk Ao A
o] tAg AJAuFE FFh= AL ALY e FdS HiA e

hu4

S4aga & F 9 58] 959 g8 ¥R Adsts 5713 49l 2
Ao HF% ddsit, AFd daart de 239 45k vk ot A
w AA sl de Sdo] FAStE W HA geARd MAE FFo] vE =
71 Hlg) Ates e AT [ &89 ﬁoﬂX]HH:rLilE o 73t ojof gt
= th, olgA F871# AIAMTFE A= AAA A (prudential

regulation)d] 4oz 22 il Q).

s vES 5871 4 = 1997d 2 g 97 & AYE w5
NE A= s 2 Wz Al FHY ARfolAtE FAEHAY oA
Akl o] AHoutside director)3) 541 €] oA 7L ¥ 91aL, ZFAHauditor) thATel ZAR
3] (audit committee) A=7F =QPHJoH, F FA(nternal control) 743} =
Al =H A S (compliance officer) A|Z=7F E91¥ Ao 5 Aol

ole gt FBA M 271AQl Mt = Bl ofA ke of g A o] v
Ui e o] Aot A AbE7E 2014 BAEE A9 KBF R ARE
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2) Basel Committee on Banking Supervision, "Corporate Governance Principles for Banks -
Consultative Documents," Oct. 2014, Glossary (“A set of relationships between a company’s
management, its board, its shareholders and other stakeholders which provides the structure
through which the objectives of the company are set, and the means of attaining those objectives
and monitoring performance. . .”). HPAL 7= 93] 9] ‘8 AGAuFZ YF' 1999 9¥
28 A4 ¥ (“Enhancing Corporate Governance for Banking Organizations”), ©]3 20063 2¢¥
2 20109 10¥ ZHzF 7§A¥ 3(“Principles for Enhancing Corporate Govemance 2 33 W),
2014“1 109 oA 7H*’4°P Consultative Document)®] = E 1 “Corporate Governance Principles
for Banks"2 ™3 7). o]dto| A= 20149 7H@¢d’% 91§t}

3) =% o|AKindependent director)e}al E]7|% g},
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6) BCBS 2014 Principles, para. 46 (“Board members should have a range of knowledge and

risk management,

experience in relevant areas and have varied backgrounds to promote diversity of views. Relevant
planning,

areas of competence include financial and capital markets, financial analysis, financial stability,

strategic
management skills.”).
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Ao FE A5 BAAAE BEIR A AA AN AL £Qe A7) 4xo]
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oA e AT & g waLatEaane 014d L AIAMTE 47
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= AR FAdT A, AETRe] A9 A4 ANE dof ddn Wia T
Qe A g

o AFFHBAAA (R AAD) EA
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19973 €8 917] o] 28 AgA 72 & W F9 e A AR
oAb A o]AtE] A ARSJOJAL T4 o3 7E HATE Aot & F

Aol Aol 4 A% BT Sol, ARelA Ei gRolAE

7) AT, “2YCEOB 29} Au)fzol| Fek A THEk=a1, A6 (Rt Wkl 4,
2011. 6), 164~165%: 197 “&3 AGAMFZ AN AAZAIE 1A shara-§-a+Y, 2007.
3, 21~23%. o] HiA| 22%-2 =, g, 5 QlojA A5dwe &8 49 24 A AL
of dlal]l &ssta Utk FE3] AET ¢ gl wWelte|Awh, 879 FAst Fert drlelee
Adle= A, “FEIA 24A TARE AT Al24F] A2AEHIAFEEEE], 2011,
6), 31%.
BCBS 2014 Principles, para. 162 (“Supervisors should evaluate the processes and criteria used
by banks in the selection of board members and senior management and, as they judge
necessary, obtain information about the expertise and character of board members and senior
management. . .”).
9) BCBS 2014 Principles, para. 162 (". . . The individual and collective suitability of board members
and senior management should be subject to ongoing attention by supervisors.").
ohek 20109 &8 AR TR A EdTol 28 Q1Y AA Al #d fAgs vt
Aok Htjal B whet B4R Fo] Il vk (para. 137: “Supervisors should obtain the information
they judge necessary to evaluate the expertise and integrity of proposed board members and
senior management. The fit and proper criteria should include, but may not be limited to: (1) the
contributions that an individual's skills and experience can make to the safe and sound operation
of the bank, including general management skills and (2) any record of criminal activities or
adverse regulatory judgments that in the supervisor's judgment make a person unfit to uphold
important positions in a bank.”)(2& 1 FES A FF). 20149 &3 AGA TR JF'S
oA Mgk vpe 2 FE vy gl ZEdme] 4 A AEs THAoF drhar
B7)E= o olg itk & Aojrh
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383% A, olAe] Ve dFA R 3dS 2HekA XA Hrh(A383% A2
).
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=

= A= i
2 AAEL Sl ofd HelME 2 deds A

o

o

d
o
it

(

[e]
HJ
*

9] t}.25)
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24) BCBS 2014 Principles, para. 60. "To promote checks and balances, the chair of the board should
be a non-executive board member and not serve as chair of any board committee."

2) TESAN ANTE BHTHE, = AL FAA o3 3L AUSES s, 18 ¢
o e Ao WA A9 Aol 4% AR Yk LT ALY, A
29), 12} WEA] olAH3] SI4 ASlolt A MYSHER s glx) 2w, Hse]
TS ol SN AEY FEe Fred R it v T AL A e
S AL ARSI DL sl de edgel oldsl SYE FAse Ae
FAGE sio] LA EFd AL vl e antel delol B A stk FolH un A
a50] % WASE alo e,
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209 949 FAE WOz Ao Aotk LPFFuFAAAY 99 FHS
Asol bRt oluleh eael ols) AAA FEauA BES FQY UEA 4
2191 olgo] FolHuD stol EYHI FANS FAFEE Solop Bk Il
8 84 eqFe LAPFUFANAN FHAA WA} k. 55 LAY A
QAo F34 st Faseh obte FHol Fdhn s FP4ol 9
w4 gom Tousd, add LAIFHFAALNY NS FAAHED
3, SAF A9 HEL TAFEE sfolof Fth. olUF FHHS 25 1 A4
s AR SHE 2 AL edgesn Adn & A ekt A 24
= A28 & 9 Aot

B oUelby eddel 4349 A4 adowd £d A% AYCE Sof, 5
4 olhe avalor @tk oA 9ol B3 AEA 43 AT Ao glow
A ed A9 Ak 44 2ok A G4 AAG GFo] F wF
@ AT olobth Lo BAE AAL T AAY 27 Aok I 24 A4}
ool AL W ae® AL F83 2 Y 27 91 Aol e

26) F S AUE6 (SHFFR L TR F2) “LPFFRAS PAFRAE 14o]
A Aoz FHE FEAAANNA FA5E, A 6ol 39| polge] Hyom

AT [Ex A 1997 -1-13]) A|1422)6 £33 1998. 1. 3ol A NAFHA A
4xE AR, SPFTRFAN D3] &2 2002 4. A Al AAE A
27) L L AT, 4o =5, 1605 YYFHFAAYI'E 745t CEO $1 4 9
HES e FAE 2o ANY AHFEA, TN ANTFE A3 Yo, FY3
¥ ARGE=FEATY, 2013, 6. 17). 27%); FEA/ o A, “FE3Ate A4tz g2=a
W BRE AT LA, W11 9, 0%E ‘(B0 FUFAALNE THeo] 7o 75
7|ek olslBAR 191 ool FolHES & AL AASL Qo] LE HAAZ AT 5 9
28) o] A% 2 GTHFAALG A FAS FHAE FFFH A o|AlR MYstaL, o]Atg]oA
g $HAE oAl 3o Ads drh £ o] dHoAE T3 oA A
QS B gt ASE oAE] At B8 §e Aotk
e ES 950 014d L8 AR TR QA o} FH AW 993'E MG,
FEE A0 59 o)Atz A FooF dthe AL ZHEEkal 9ok BCBS 2014 Principles, para.
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_— Abstract

Legal Review on Corporate Governance for Banks in Korea

Dong Won Ko

The issue of corporate governance for banks is regarded as one of
the significant prudential regulations because a 'bad' corporate governance
scheme may lead to 'poor' management performance or ultimately
insolvency of banks. Recently, since the 2008 global financial crisis, the
issue of corporate governance has been becoming more important and
emphasized, domestically as well as globally. Similarly, the issue of
corporate governance for banks in Korea gives a spotlight in respect that
the process of selection of a bank president is not so transparent that
'undue influence' by 'outsiders' (e.g., the government or politics) is being
made. Further, outside directors whose main role is to check an
'enormous’ power of a bank president are criticized in that they do not
nor are able to perform their assigned roles properly because the
management including a bank president still exerts a strong influence on
the process of their selection.

Thus, this article assesses the problems of the current corporate
governance system for banks and suggests some recommendations. Among
others, this article argues that a 'bank president candidate recommendation
committee' should be legally established and the committee's constitution
should be comprised of representatives from consumers and employees,
respectively. Further, the minutes of the committee should be disclosed in
order to enhance transparency. Second, a bank president, a bank executive

director, or the management should be excluded in the constitution of an



256 SungKyunkwan Law Review Vol .27 No.1(2015.03)

'outside director candidate committee'; instead, representatives from
consumers and the bank's employees should be included, in order to
prevent undue influence from a bank president or the management. Third,
a new requirement of at least five-year bank work experience should be
added to the qualification requirements for a bank president, in order to
exclude 'outside' undue influence and as well to prevent an unqualified
candidate from being selected. Fourth, such bank experience requirement
should be also added to the list of the qualifications for a standing audit
committee member, because most executive audit members of banks are
currently selected from the group of financial supervisor employees or
high ranking officials of the government, which is highly likely to lead to
a corruption from such connections. Fifth, the authority for appointing
audit members should be streamlined into a shareholders meeting, rather
that the current bifurcated system (i.e., selection by a shareholders meeting
and then confirmed by a board of directors). Finally, this article points
out that the regulator's policy toward enacting a 'best practice' for setting
up a good corporate governance scheme should be shifted into enacting

the law and regulation.

W Dong Won Ko

Corporate Governance for Banks, Outside Director, Audit Committee,

Compliance Officer, Internal Control Standards
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_— Abstract

The study on the small claims system of china

ZHANG SONGQING

In order to improve the efficiency of the small claims judgment,
reduce litigation costs, and to alleviate the contradiction of having an
insufficient amount of judges between the people's courts, the amendment
of the small claims system in the "Civil Procedure Act (2012)", was

established for the first time.

The amendment of the “Civil Procedure Act(2012)” chapterl3(XIII)
summary procedure, articlel62 is defined that the judgment of first
instance shall be final if the amount of the subject matter is lower than
30 percent of the previous year’s average annual wages of workers in a
province, autonomous region or municipality directly under the Central
Government, and if “the facts are clear, the relations of rights and
obligations are definite”, the adjudication of the basic people’s court or
detached tribunal shall be final.

After the execution of the amendment of the “Civil Procedure Act
(2012), each basic people’s court works on positive levels in many ways
for the small claims system. Each region of the higher people’s court
strives to standardize ‘small claims system’ as the norm and standard. The
higher people’s court also made definite regulations about the small

claims system. For example, they enacted a guide of small claims system,
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made a scope of small claims applications, trial organizations, trial
methods and terms of case. Moreover, in time they will promulgate the

amount in controversy of small claims cases.

However, because the small claims systems are not complex and do
not prescribe an independent procedure, each people’s court in a civil trial
has a low intensity of using the small claims system. Furthermore, it is
very hard to apply this standard of the small claim’s application scope.
Even if the small claims system is forced to be applied on the first trial
as the final trial, it still shows a lack of usual specific procedures.
Therefore, there still remain many problems of the small claims system
amendment. Both the person directly involved and the judge feel burdened

using the system.

Yet, with the small claims system, it is still difficult to rationally
separate the complicated cases and the simple civil cases, and reduce the
people’s burden of a trial. Under the abundant amount of small claims
trial experiences, the People’s Supreme Court legislated and proclaimed
the judicial interpretation of the revised Civil Procedure Act on January
30™  2015. The scope of small claims applications, trial methods,
conversion of the proceeding, and the simplification of trial documents are
concretely defined in the revised Act. The judicial interpretation of the
revised civil Procedure Act has been in operation since February 4™
2015. In the future, in order to vitalize the small claim system, trials
ought to positively prosecute and standardize the system through the

regulation of the revised Civil Procedure Act.

@ ZHANG SONGQING

summary procedure, small claims system, standard of small claims, the

first trial as the final trial, application of small claims



