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28  SungKyunKwan Law Review Vol .28 No.1(2016.03)

— Zusammenfassung

—

Eine Verfassungsrechtliche Untersuchung iuiber die
regulierte Selbstregulierung im Bereich Jugendschutz in
Deutschland

— Die Rolle und Funktion der freiwillige Selbstkontrolle
Multimedia—Diensteanbieter (FSM e.V.) —

Kim Il Hwan

Die Freiwillige Selbstkontrolle Multimedia-Diensteanbieter (FSM e.V.)
ist ein gemeinniitziger Verein, der sich vornehmlich um den Kinder- und
Jugendschutz im Internet kummert. Die FSM wurde bereits 1997
gegrindet und st seit 2005  innerhalb des durch den
Jugendmedienschutz-Staatsvertrag(JMStV) eingefiihrten Systems der
regulierten Selbstregulierung staatlich anerkannte Selbstkontrolleinrichtung
fir den Bereich Onlinemedien. Die FSM engagiert sich zusammen mit
ihren Mitgliedsunternehmen und -verbdnden masBgeblich dafiir Kindern
und Jugendlichen die sichere Nutzung von Onlinemedien zu ermoglichen.
Dabei geht es um die Bekdmpfung von illegalen, jugendgefihrdenden und
entwicklungsbeeintrichtigenden Inhalten in Internet, Mobilfunk und
Teletext, aber auch um die  Entwicklung von  technischen
SchutzmafBnahmen und die Forderung der Medienbildung von Kindern,
Eltern und Padagogen. Aufgabe des Jugendmedienschutzes ist es, die
Personlichkeitsentwicklung von Kindern und Jugendlichen zu fordern und
sie dabei vor Gefahren zu schiitzen. Medien stellen fur Kinder und
Jugendliche ein wichtiges Feld zur Entwicklung ihrer Personlichkeit dar.

Sie brauchen hier ausreichend Freirdume, aber ebenso Begleitung,



Eine Verfassungsrecht|iche Untersuchung tber die regulierte Selbstregulierung ... 29

Aufklirung und Schutz. Offentliche Angebote und Regelungen sollten

dabei die erzieherischen Aufgaben der Eltern unterstiitzen.

@ Kim 11 Hwan

Selbstregulierung, Regulierte Selbstregulierung, Jugendschutz, Verfassung,

Freiwillige Selbstkontrolle Multimedia—Diensteanbieter e.V.(FSM)
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— Abstract

Study on Consistency of the Personal Information Legal
Framework

- focusing on the finance-healthecare ICT areas

Hyunkyung, Kim

Korea became a legal system that completely covers the entire public
and private sector in the implementation of  Personal Information
Protection Act; . However, laws concerning "personal information" is
already more than about a hundred each area such as finance, health,
education, employment, information and communication. These laws were
created individually, sporadically whenever there is a demand, not enacting
under the comprehensive planning design, so resulting in the situation that
does not ensure the consistency between the laws. Based on this
awareness issue, the paper specifically reveal the inconsistencies and
conflicts between Personal Information acts on financial, healthcare and
ICT areas, it was to derive improvements to resolve them. Personal
Information Protection Act;  strengthened the position as general and
basic Law of personal information protection, as a result it is to provide
a way that personal information can be protected so effective.

First, the key points that determine the basic direction of Personal
Information Protection Act; should be reflected consistently in the
Privacy Acts of individual areas. As a concrete plan, readjustment of legal
punishment, the unification of the redundant system , coherence of key
legal terms should be made. Second, unless there are a very unusual

provision requirements, the new legislation should be avoided and it is



Study on Consistency of the Personal Information Legal Framework 69

desirable that regulations related to personal information protection of
TAct on Promotion of Information and communications network
utilization and information protection etc. ; and 'Act on the protection,
use, etc, of location information; are incorporated in the "Personal
Information Protection Law". Third, existing regulations should be
reasonably 'modified’ considering the characteristics of each area and to
meet the changing environment based on information technology, including

Big Data, Cloud Computing, etc.

@ Hyunkyung, Kim

Personal Information Protection Acty, Consistency, Personal information
protection legal system on medical-healthcare’ICT areas. Conflicts

between laws, Reasonable modifications of regulations






o

o
g

o

)

g

Mo
._mﬂ

{\lx]‘i %_”

o

Y

—

0

"
)
T
o

Gt

BN E 3} A EAAR )

1.

Zo7he o

I.

Bl
e

it

el

1ol

o
v
)

ARe] Ao} ¥

2
T

N

2. o] &

T

"

[ & & 9]

A Aol
yo| “EAAH

o
=]

20143 “t}

!

21
—

2l
bol

AAE"9F A7

oy

j—l]— @—ﬂ],

X
Al

A<

&

ol i

=13
X%

& B

=7kl 9
ZTk. olel A9 = 3] A

-
s

oA B %
Y Ade ¥

3

ZICER
A

]_

i

2

1ok

A<t

= 0
-

=
-

H
H

Fod=dl,

5

95T 9

o

ERERY

< ARy o

“

S EREE PR

<ol o

i=
i1

S
Al o
Ho
Sl

(Post-Doctor), H
1



BATEESEH  E8% B155(2016.03)

72

o],

=0

11
1o

oy

]_

o}

oji

A 7N

)

W

o] oh]

]

s
W

o] #HA

dlo

1o

Al o]

bl #7)

S

AR BEFA] o9 9] Al A

gelzg FAREY U]

go] A Al AT THQ

o

Amge daH 7)E

&

Hel 9]

HES

KO

Vs

—_

= e

KH
=

alg
i}



om
>
=
fu
oin
]
ll
Mo
=
1o
%
U
o
40
ror
%
g:\
Jx
r
Jd
e

Aol 73

2014 6 ol2Ht ‘TE77ke AFHDE Qlste]l A A SR T A
Azl Balol i ow FUbegIth WS B8-S fste] SANERY
I Nl ApdgR e AW V1A BARAVE AslAeR EAldE Aol
o H5ol £ & 98 169 o] Enl ApoMALRAL 2E AV 2 = 3d= FAIM|

9 Hzdd WES ALl WERMEAH ASHATS 58] Agtd FAuE

H

YW WA HEEe ool WERAEe] AMHAT ‘maH W
AREA T o8y mRlo AP AL O HFH . A, AL
e W

A gelAre 2R AT e 95 489 B8 9 AFEAA
=

aEa ol Siwkshe BN Bkl UE AW 48 So] 2ol £d
ol Azl Sold Aozt WABANAWIY BAARLY AT BS
ASBZ)INE GFFA9 mesh g AMH FABAE A4 8T WE
A ekl Aekslol gtk Aeleko olo] A19u Salol Aloke “FAnEAE"S}
BAE SNBSS A BN HEAAES BAFORA, T

D 201493 69 10¢ ZRS =59 FolEst J3) 2 Agd] @t A
o, 7}7ke. & ARA QT8 JFLeE uig} V)5 dRE AR WA E3 A
St w0 AlElel dis] ‘9 IEE Tl o] 8A g ueSs AL AT 5
o5& A7EHEA AbeElE dautsl AR 7] A&l AUt 40vte] o] St ES
3l 1o g olojhth = A9 Atold] Al e 717t Eo] AZy A sl i3ty
A3} JRIARE deeh Aldo] Eyled| o] ARIS dW ‘TR A S IFIQE Aol
A4 =2 o]g}ar AstHhttp:/navercast.naver.com/magazine_contents.nhn?rid=2864&contents_id=77042).
0144 99 169 A2, A2 5 AFd7RE0] AloH Hollglisa} AR FEE Ay Sl Qe wn)
AuAlA] 58 AR AL g A8 Wel=t)| o2 A= 20143 108 tRe771Qol AR|2sh=
WA F171 BolA Fol] ZARIE & WAl “dy I o2 o 8x150] Ui ofs3hs ‘Aol W o]
dofstriulols] Ay} hitp://terms.naver.comventry.nhn?docld=2177772&cid=42107&categoryld=42107 2.
A19d] gl A FAREREY gete s wojd AL F 0otk Y] AME RIghs
ERo 2 Ate sfASte]l AA 304 F 207o] AA St S Wk ofel, 2071 F 2014 9
A Afo]HALE AL o] wholg sfASte] 1370y slgE ).

4) BANERTHL 19939 12€9 27¢ WHE A465052 Hx AR, A4 2015 149 69 el
o 20169 1€ 74HE AldH IdE HE A1296059] FAMEREY A48 wa
A7) SAAE - 1983 12€ 30¢ AGE FFA7IEAAA™e] 1991 8Y 10 AH-7174
WA HE A439452 T 12€9 1LEFE AE7] AZsgly A4 of WM 20161 19 27¢
AR ] HE A|138233 FALE 728 U AIgE 1 gt}
13370919 5 10912 2015 2€ 279 7B AAGHA “Balxtz"e] viet 3459
A, o2 MEHEST g2, “9AT 47| ofd, BAARAFALE }
SR AAst, B AT GA] FANERTH A HYe §7}
T AL sl MARESS AStslsith

X0 I
=
Aol L tlo

Do
=

w
=

(@2]
=

=
N

Y N e o

lo



BATEESEH  E8% B155(2016.03)

74

Ry

o HHOR =77l 9

el
o

oj

%

Qo w2t auvig dd

i
=

g

@ 24 A 19

KOs

A B

9

< v 44

s

of o] Atefel] i

o =3 A

)

G

G

- o}
W

CRIER

el

oy

wir

T3l Al=d wd HE

ko
<>

A7te Aol

o
=]

o o

=
=

]

g %ol

5
o} AR EA A L) Bk, )4

)

g 5

1o

)

i), t&o2 A19u] 3]

izl

o

l
=

HE

&

ol g

gheH(m).

tol HE

5= AJA ] s

9]

= A7t

TE

AhAA A

)




Aol 75

II. ‘T8 579 A7 8% 2 =44

=

TAA A o] & A A F£AH

<GE D F2 5d7 BAAREA Jxde
(9] B AS)
o om 20104 20114 20124 20134 2014
R EE R R
gt
A% 580 | 492 | 444 | 263 | 267 | 180 | 255 | 337 | 378 | 1929
5 _ _ ~ ~ _
FA1A 5
g 7 1,081 707 447 592 570
olo] wEW AWrEAA 3] 7ol FEet A AEgS Holu oS U
g 9tk AR AFBAAGEA Y 49 HE 54zt 3 A= EAsA &
Sl AREAY g FFoAM dA AT A FE Ao R Hed AS
FulAs A, 7145 FAR0 GPSHA GRS F4 Solth, & AFH ouje F4l
A zA o HEY Qe NFEAATEAE AA4 AMESE 7t Qe AR
Holw Fwkslz] ¥z b1l agla H 57 BAAERA Y R dx

8) mEgzslE 20159 109 20U} HAls A http://www.msip.go.kr/web/msipContents/contents.do?mld=NzVE).

9) Hexg Fole BAAFdl AFd AdNEFE GA AN A% e, HAT e
Az oshd, £4 149 AlTd ApHsss Al 57120133 spE]) 7470014 9.670=
227071 S7Fd AR Yehdrh2015.5.21.4F wegEsteh R, “14ad sty SR
9 ARSI T AT d%, 1d ZD).

10) 71 =AkE EAA T EA7|ATlA A E BE AJHIE FAANERIAIER AT
© AP O RA FAHEREY ABRE ZAR M Utk VAT AR B Wy 2A
o] ilHe FArde oFE dY FAE FIshE 7IATS o]&3 BE A 2hEkAl A
7V F3AzE, il HE T Bl A ARES FAEHAoR SRSl FAlY] o] &de

S T3,

FHsto], 20129 11Y 29 MGl o] tiE Fofsho s

1902392) 7Nkl YoM o] A9 AAE Aetsla 9l



BATEESEH  E8% B155(2016.03)

76

=y 9 Q =2
== o S
‘uﬂ_;o ~ —|— — 3
Al = =
=

—

o P —

x| <+ oy — 8%
2l D R P S
< = ar) ar)
. — —
PlIRCIRE w6 |5

uelg 50%2 ~ N

i )

(o]

—

SR — = =3 — \m
S os88E ~2 B2
< SN t3e)
o |e2gBaE »» |8

|0 N RN ~ |7

I &

[aN]

—

o —~ = —
x| —_ Olm R - @
—~o ! ©o TS | S~ 2.
< | A7} = )
" — = . —~
ot — <+ [ ) %
=23 o8 FE 23 m@
ey = M) = &)

) )

—

—

[l > = — N

2H1_ )7961 o> oo —
SN Vs TS TN = ©
< A’ = ~ =
" — P —
i =R I F= ® B |8y &

e z|T e = T =

=

o — — .

N oo 12 = ERERE
2| Zles o 2 2= B E
< N w ~ e

-~ —
~ ~ oT_ ~ —~ p—

| R | R %o AT%B 6

i I S TS RO oR

al

1] olete] F2 B8

[e)
2
A

17} 423 =75

Z &

oju

71k 20134

)

R

<©

)

L

Aol A gk, 2012

-
<

7

)

=

o|
XTI

o HAH

7}

o

=
o

b7 o] oA

"5

}E]'

Al

E

A7 olojAlaL glen, o

ofn

wjr

o
o
e

o

o
[FI=1

RIS b i o B

. R

o M

W A=

S W

g ROx

m ™ o

S wo

Z o

[ ‘_ﬂo

= ~a mJ

2 W

g = .

= 3o

m uk ~

| M

%

m K %

S N

s ® i

= =

T o

= ) 1o =

Mw T o)W
sy —
o’ 75 O

Mo LR

o

g o 5
oju X

~X

oW

S8

@

)

=<}

S

T

%

o

,%u

=

=

S

13) =271 FAbgE 3 a2

14) 7149 A&



<E 3o wWEH o] AL AutAogE AN E Holal 9= Aoz g
(A=
<E 3D AT a7 BAAGERA ] FAlgwE 20

(=9): £A75)

2010 2011 20124 20134 2014

=]

" [ [ Sp | R [ SR | e | epd | B | shd | W | she
A A st 223 | 135 | 169 | 92 | 124 | 58 91 100 | 124 | 74
48 | - | - [ - | - [ - | -1 -1-1-71-

VEJUIS16) | 366 | 357 | 275 | 171 | 143 | 122 | 164 | 237 | 254 | 118
g A 589 | 492 | 444 | 263 | 267 | 180 | 255 | 337 | 378 | 192

o] ofuet 74 WAl of
d ARA Bl o@ ALA AFsAA i dTY B4R Wl fe
2elg Ao},

FAAEA ] 99 2L AR5 P ALY AsR(AHGAE 9
# BAABEA e, AEAATAE AF BAABEAY SHHAA),
ATZEAAEE 3 EAABEA), ASEAFEAADEA), AIZ(ENABZ
Ao A, Aoz AFVAFEA Aol B BA), A9x YT A
A%e Aol e BA), AL BA) SlA GFd EATGS FAL
A5 Ed oRolAn YL, Heee] B HE Ane FAUHY TAL

AW, PAPAT 2268 A4z, F=PAPREE] 2014, 1178 F£33). AA=

7F gl AES Abgel FH HARHE Egsl AAFoY oY S

2007 1,1497, 2008\ 1,1527A, 20099 AHek7] 799740 & HA H=H),

12 e 3 FAo Bakslal tR-Ee A= AR Yeta

(AFA, “IE PR FErFsAdol #e uA” Wetdt ety 2010, 1869
)

=N ot O, it

16) BEAEe 2w of7]4e] e B AU, olid, MRS A B o
e



18 BIFEEIFH B85 H13£(2016.03)

AFLHANE Bolihe] 7129 9 WEHoZ BAAREAY H8499 3
Fols AL AaeoE 4F-Solu

T AT ol mom g FUAs 4, ARARI AAF 4 o
FANGEE AREAIIES WA} ol uih (ST URH PPoR 74
A4S Selthna QEE Aol Asa FozA SAUEAY B A, A
A8 05 ARANAEN 5L ART AGYS FHA7T Aok BebA <E D

oA <E 3>7HA 7} Ko
Z2"7} ol HY AR
AZE SAlmAe] 534 SAAFEA Y GAA S &
2t XHALOIE, A A, F

(o3

SAA A HofsiA vl

iz]

ol
a—a

=1 ] = FAARA H
& de Thede FHEeR 9A E Al whel, Mujzolgate] iAol A
T FAAHIAE o] &l SlojA HFHe] ¥ SojuA Hoz Y|EAHeE
b2 o SdistA @ Aojgtal & 4 gt AR o eade SANEEW
3= ol &t VlEAAE AFAES ST v & g glen, ofd et
71EA e AAE TAT e AR FAE S Dt ks

2. FAMNEEUARY o] F R 2 EAA

FANRE RS = A7 S gk AR ojeld = JAF AR A HEs)

1) AL ARl Qo) BT LSS P SIE B3] s B o]
o4 % SEE 71$H P 54 24T Astel ANUEA HolE FEeE A0 A4
Sl ol dabksol WAsel, ABLE HolEE FApla] AxYshaA o os
€ A S Aol 57 g B ohlel AE BANE T A VY dnus Bese
2, Oasl e 5 FRAY0R BFE FAREel Y AUS Adsiel olF 198 &
SrkaL feishe e wEe g HALAL 190 AR AAHAYRLHTF AR
(01137HEHANA 37219 F/guele] F4ax), aet o] el 049 wrE “w7}
AAS) A EAN B MB-Tgu BN T W FHoE & FBEY 7]
2ol @', WFYS AUSE, NEF eI, 20123 Fal Mok

18) 53, @9 BAMEuEYAS BUAREAE 0, A BAL g 98 v,
rhady ASEA AR AP AR Qs SRS gyl Fels vl
A B, g, 0 EE 1S @ 5 e BAAREAY 41:12 g2 ¥ % qi =
£4 alel A%t AURAS 2IIU S A g ke st se o
Aron VIE4E A4 4 2] el webd EAMLR e FAAREAs)
G479 489 GAYE AP] A E e 93 oz 289 4 G855 I 4
SALHelol el 09, AW BANEEEe] FAL} ALIY, LAl
SN waAe) Aot FAZ GRIBUeL $A% £esl AR, 005 1 7
13%),



79

Jo= =
— < EO T
OM%EOH@JM@ 9T % =
NN T TR b P
MGG KD < SO o N RO L
R oF oo = X Njo o o T
™o JE - A 5 K ooy o
< AF ~ - . X ot
pf Moo oF e wow RS o
jed N~ C..M —_ —~ \_Ll ~ —_ —F | O |0 N
= X < = o o o+ KXoz oF o] X | F|e|2|= o | =
= X =) oo — m< o Im oy X7 o — J7I7y5yoo7%raoo . o
3 o Mo = N ™~ 9° T I\ o = iy M- o |2 OOy_vOynUyO_vMyi ~
kﬁﬁﬂxdﬂaﬁ I R TE=EEgeE m E
X W o o] o ‘o o Mo o n <0 S N o
-~ K ;i E#E ,_lﬂﬂ vai ﬂ X = . N N
?mhmﬂ%ﬁ%ﬂ ﬂ%%ﬂ%uwﬂ B o
— he — -y ~ ‘
B omo W B oF = o a0 ) By
— T po X o= W
o . of mfl W 9 5 S = = - A= Ho ol
= —_ —_— —_
= TN mum507 %rQMeruAlﬂHmcmE = WLTR
R TR = X TR T = M| s|e o
o o o e qoﬂamuA o =7 ﬁrEOOOlZS4 o |
=y \m = frmd 3 n;H ~ KN = E,_o ;OT o T = ell=l= —_ o= = — = —~
T = R~y o x o ) [P olo|o fo
TN e oy e 42T moos e SIRRRRE T
" T relld ~ <7 ov ol ‘;ol S o —_
9o so M T mﬂ%ﬁﬂﬂgmga < moon_
< mf Mo oy X o 2 T & ~< 2w
do ol do R & A x oW g BT =) roa
63 ol o o F <o = < oA o o™
T oo B x oo o = 2T s 7 G
; ) —_ lanyl —
oF o X SR < = S —_ = N 2
= e - X T X I~ — L= =Jk=3lar) o
ogur_blgﬁmﬂawu;J?E(xZ%o %RJBM%%4% il
iigia B X ~ oW @o K3 =3 ~oEK n el I ~ R?u%_,/yﬁu,roymyﬁ & L
e i T ooy o) Hoo] m%llnlowwro% ~ =2
o wo o X N o Mo~ S e ] B
o ~ < 23] o N R N —_ Ko N n
s o AN o R oK o= o 5 Be
o EL ,AL —~ o) — AE — Tl AN =
X0 oo o o N == = <= o ™ - =
o 3 XN < Aron X N = Nlo e . ES
L;l@ﬂmﬂbcﬁﬁrzoma@ommemaﬁ,ﬂ < R
Vﬁﬁagzmﬂﬁii oE o X uau
NoE Nio o BT B oy oF _ ~ X
i H s A A= 2 ~ @l o= <y i} HI=Z QR8RS < 0
S — H ﬁmﬂ}u]ﬂmamaﬂrﬁ g uaommooom -~
5 = < X womo W NAT = o o N = 1Lr N SNSISISSIEIE e
R NI < oEn TS Mo 0 Z A <
ar o = g _ or < el 1o
B = or T
I of
ﬁO

NAVE).

) ] %) J’]b; AE
ﬂ e ‘r‘?DlSL 1 2 r—_i] B
_]}].I] T1 http// V ’.H’Sip.g / ¢ SiI)(:() S/ ‘
2 H % ﬂ ()é 9 XI’ 2 WWW ().k weD/ ntent; COHtentS.d().IIl[d

AAPAHIAEE S5 A

ot o]5F914

19) BAEE Y A2% A1l



80 FRAFEESHFH  H28% H15(2016.03)

to,
oft
>
>~
>,
>
o o ok
rO
2
Al
=3
ol
tlo
&
lu)
=
o o,
Anj
i
k1
of
[
S
>
2
>
g
il
o
=
o
oty
2
o

7

o
]
ol
N
)

-
it
(o]
o,
o
o
e
i)
rir
L
=
2

471
o}, #7hadl *4AL EE Qo
Plae ges w87 oL, 4
A Azl A|AZAA F3E )
e W7 ol 71 A

of

]

i)

—_

Ho
o
il=)
=<3
o
o
RS
o
Sl
fol
o
ol
9
Y
>~

m:
Olﬂ }-Oll
2
=
2

N

L

H

4
>~
o
]

1 =

fol
My o
e
>,
)
=
o
o I
o
i
e}
i)
rlr
-,
o
rlj
lo
fi
>
>
~,
2
2,
)
=
Ao,
>
o
ok
2

de 1R b oox o

fo &
o R oS o 2 g nlo
o N
— O?li_l_;
.-
AN
N

ot
o
o,
Ao,
o T
>~
>
N
ah
ox
=
i)
[o
frd
12
ofr
ol

59T D FAATARRATLY AP

‘—:]— -1 N “ =]
S S FAATIAZA T LY
[eh=] [ ]=]
I = IR =T N2+ | 7125 | aR =T N2 | 772

2010 | 95,861 | 84,106 | 9,879 | 1,876 | 13.3 | 71,063 | 3,208 | 1,109 | 6.0%
2011 | 109006 | 95,140 | 11,722 | 2,143 | 13.7 | 67,719 | 2907 | 1,340 | 6.2%
2012 | 122240 | 107499 | 13,064 | 1677 | 13.1 | 64,152 | 3,501 | 960 6.9%
2013 | 182250 | 166,877 | 13,830 | 1,552 | 8.4 69,602 | 3,604 | 801 6.3%

= APl = HAFAE dotel SR dg FEFAAS 3 SAAL

21) AP, WATA Yol BUARATARS BAHS ARPS, HAAT 59, G
4039,

22) ool tal /1A% $ate] AAH DS TS A4S FAV 54 gNE Sl wak
lo WA Beshy, g Ashisel BEdn SN st $441 U BAE
® g Asse 0 AdAel A AFe Uehb) gopz %R SeeluAd s
Aok 24 gk Rl s gk

23) ool g 90E o] =F A% 13 BANANZYY FAAREA e J3FE

o] T
Hj&sk &3 22 o= gerd & 9}
24) HYYGA, APHAE, 2015, 681H =



81

)
0%

A

oji

olm

il

Mo

5

o]
yul

=

=

al

%

]

A 9 AL

=, 270] vz Al

=

=i
Fol A71EAAF AL AL 2

[

A7 B AN A F A

-

R

289 ol§ & 2 EAR

d ARA

1
3}

7] S AAA - A 8320 A

3.
Kl
o] 47}

)

plo

ﬂo
B2

B @474 9

o+

)%

iz

6> 2001-2014 EA%}

YA
it

<

oo |- | o || o= |23
~|S|o|H DD |N|S
eS| =S
v bl sl Bl Bl E=d i k=)
Xl |o|o|| Q| =S
ph| < 1o |6 S0 | oo | =
E..#00901234

OO || |||
vil=li=ll=i=li=li=1=
AN NN| NN NN
A oo || oo | — o] oo
N oo || N~ B D
7LAJ~/,1ynUy~/eryAJ
TR DN R

N == |
ph | — = = eu| e oo | <
E1234567

olo|Idioo|o|o
=== 1t=li==1f=!
MMNN|N|NN|N|Q

174

e}

Abs

A

-

L

117

©

WA A5,

Pl M= o] &7F glo]
°

0]
1o

o~
nn

[e)

1y

bi, 2% A goAE
So]A] REAE FE,

o

o AR

6>l A

obvel Al SHEL A&

o3
it

<

129, FAEAel olgY wy,

1

[e)
o
fB4
9

BH
25) A71BAARIY Al83% A3 Al
26) gz

bR
&



8
s

Ak

]_

[
o

'y

F A EA 2

A=

AFAte] Sb7F ARG IR oo

3
i

e},

;o.#, o o o )

171 dE Aolvt.2) wEba W71 E A A

A3E
7 o]},

-

Ao g qtAE o) SletE, AMY AR AsAlE

A7k g A

H

o]

Aol A7]H
Hola QJu}28) ofgfell A=

BATEESEH  E8% B155(2016.03)

-

R

=

=

]_

L SAHERS R I A7 SAAER S A HES &4

A A9

III. S4H)Y #&d /i1d HE o

S A

Al

Foz JjAEojof A dvr st

:
Azl u)

8

ek
=
>

82

=
o

X

B BK T W o
F P e
i i =Nl
B el
1‘./| ,muu ML °
% oy ™ Jf
J ok = ™ g
A o| w5
—_ NG
~ —~
(- oA ofpy
X 75
=K
he EO
)

A AR B,

H
=
o] iglnk ol F e)ee] dw fAddst B

cheyek FAlro] Azl wet 2001d Al
@z

AERIAR" AE7t 7189 BAA A vl daE TR
3l
i

chae
X

T gk

- WMM
O

I i

S o E

) Sl
ELE ks

— TR A o < K

T I e {p e
%ﬂwﬂ_& = n
w%%%@%

2



83

L

ool A=

d

k. 4w

of Aleks i

[e)R=H
=

A

.
o

ol
oF

mﬁ
4

)
iR

]

A

g

}
s

3|
hud

rol

=]
=

&
Al s AI83xE

ok o] 11719 WHE

}

o
pil

al

8

17

3070 % 20707} =wle] ALAE

=

9271014

ul o
H2h

[¢)

=

[

27" o
WES BHY, O AAF Ak

A FRe) A
%)

}

°
T

o

1

Al

3

=

=

|

“
AR

A
0]
A g

[¢)

% 6700t} 6709 JHAtAA T2
20124 1049 229 old et 7

“E

[e)

=2

A" A w4t
=39 EA

2 JfActe] ff o] dojx:
A, a8l @ A7E

24 74
Al

T
iy

}
i

h8A

-

L

1

&l A

S

],

S

of o

o] oA
z %

AYE A
2 =50

1o

o
gl

3

B

30) 4ol
2

29) A A9 =3]el

AT 7HA A Al EA

2014
3459)
%

RS
o
3

3lo
3
A gelaE g

o

.
Y

Al F A4

o]
H
al

1902244)&
Qe A7) EAA}
N

L e e e A L]

Rk
s 10
109 19¢ AIjHero=M,

(e
Bl

w3

5 4

ik

1291°] 20154 6¢ 1

1912881)
€]

a

3

2015\ 59 149 WIS AAEE A A, SR
H

S A

[e]
H

b
53

1191(jehd
¢}

17

gel 71es At

=

10910l off ko= 1.

3a 9l

=
9
<)

o
A

fo=

A

S
Rt

¢

T

4

49
N CEE R DI
v

AP SRl AT BAge ge 3
S
2

3D 447 9]



BATEESEH  E8% B155(2016.03)

84

il

=

=
)

)A
Ho

S

2 HE A4

o

o}
1

N
Hu

AA 3]

=1
=

Ay 2E Edolgae 72Y nE

o

A7)

=
=

A, 8 yoprt SAARATARE 2HA

At

ol %

b5

;OHH

N
o

iz

affof

IA8" ARE 24 A5

u%}‘\#

SEAE

- St

dl 712 A1)

=
T

2. °]

Y, =

o]l =
PR

A =7}

ok, 3 A 4157

3

g 8

e

A
MO o| oo
~
z
Nl o| of o o| o
O
Bo
o0 |00 [0
17_A|111
—|S| S|
ol=ee|e
KO o | o | o
~ ===
Clolo|lo
NN
L |o|o|lolo|o|x
K| RN 32232
S| = BN |3
o222 3=
N I R A s
e el el el Rl )
o lo|lo|lo|o|o
aN| RV KN kav] kN Ravt
L |o|wv|x o=
K| RN2 222D
S| =B | N | |3
i bl S I A A
ol | o3| en | <F | < s
_— | | —
T o|o|lolo|lo|lo
N RV KN kavi kN Ravt
7ol |el|o? | P | e
==t il i==)
— | — | —
ﬂleo plo (Lo |ule (Lo |Lle
57 |'oF | o | oF | o | o | o
| oV |0 | o | o |o)
WEWWM | FF | XA
x 2 | A | RO R
No|o | B |oR | RO | R
ol [N Kle|le|z|e
IS S ==
el ikl i==]
|| = (N ®» | =F
OLOOOlll
SIS SIS
‘Nﬂllllll

k o]
AT T - S
Colw B
o B = oﬂ.q_morgﬁa
Yyt —, BR
WW%% %ﬂﬁ@

Xew o A=
AL.Urmy S o
,mﬂio = @ = o
ST e £y T 9
wh D SEg
mHﬁuLimm %Mﬂulm
enwl BT,
—_ _ < - <O -
SR e ol S
EEN IR P
oaﬂgomﬂoﬁewodo N
e i T e e

yigie]
iof i By BT S o
HL,WH:A,LID_IZ n — ZO
@ T RE S
(L O ol Tl
— 0 ﬂ_.iﬁ —_
= " o W= m Ee

) = X
B o fp O A
~H o
— e N- = ol
T I P
W= E G o <

ot o 0 G U1

|
ofl(e]gk

)]
=
1917771) “HE2] AAA 2}

20151 11€ 16

) —y ol o) o))
.o/muuﬂ_plwkl.ﬁ_ o R 5 ol
“mT AR SE SR
Eo,l.Ar,lo_l pu| BK o ) ML .
P LB Eomﬂwm
TN R g N E g
ﬂ ﬁo ° Mﬂ71rw_
W o o =2

W T O gl ol Aol
N I e AW oF AW R

—~ —~
Lo © [
o o o



85

]o

] 5 ) &}

1

H

P

I3

<
T}\]—”E =
= 06H qu’/]z],e =

= —_—_r]é

o &z
5 o= Mo g o T AR
;%E,ﬂ,g N
= We TN o )
®o - 1rHL ﬂy ﬂEﬂE‘IHEI_‘LI
X T 5 B oo T X S
57 ﬂ,}]% " 41_61 of
_XE;OJI qﬂﬂAx_l71;A o)
= i < o aﬁ}_aﬂ1 g T
™~ ll o = ‘NL _— ey o) —_ ﬁE —_ o) O#
ﬂﬂJE7 N wwo@ﬂwﬂa_sgﬁﬂk o
o %uL ° o a oo B _ﬂmo,%qorzé 20
e & © p BB PRy " = E W
e Nroalxr,_f>,mw1A = 43%% Jog]lm T
o5 E.@maUrqw% %EMﬂAlemﬂvdrh] urﬂo,_@ < 3
— ,LIJI\Ur\Ur ,N_|L|U1_ ﬂM]\_w_Aﬂoﬂ_I,ALO ~ = ATT
= 01”71_#|1_ Mﬂ}u‘_%ﬁrumruﬁoioﬂo < 9 n
ﬂul.mﬂ_]wo_aﬂmmulmmwﬁ ﬂ.s:ﬁ wo%;u Wﬂoﬁu o o]
Qﬂ%zﬂ%@h?%%%ﬂﬂdzﬂTamu = py
Eﬂmra_]@@ %x%lﬂ%ﬂﬁr%h%%% = 4 iof ~
ﬂﬂﬂ/;ﬂ,%EMﬂm? ié%%&ﬁﬂ MQ% i
o 0z T 0 ;] — o_ﬂﬂ A1)
QMWﬂLMmuim7é§m7wi&rﬂoma%ﬂu}r Tk 5
oo ® of o o) — Jﬂio 7L]HTA a5 K =
ﬂEon@ﬂmﬂﬂo MWmﬂﬂwﬂﬂﬂoﬁﬂ%VuTm doga_]_m WNT
xLﬁAﬁoﬂumzhomﬂﬂmmﬂmﬂbjﬂMWﬂM&oUlHﬂqu LEMﬂ;ﬂMM =
al QEEEAwqo ) 3 moﬂetg o N Do
6%44ﬂgﬂgmﬁﬂom4mﬂ; R T T S
B A ﬂioﬂyl 7umﬂﬂuouLo#Ltu‘_ma lrdo] P
i %) T ﬂﬁ — Of Z.ﬁo A ‘LT _,__._v et \HOI WT_ =0 1ﬂ__|Tﬂ Enﬁ ) 0 ‘ym_xl‘mﬂ
]oia V]ﬂZﬂEL mﬂeﬂanm__oo S = T w o =) <
ﬂﬂﬁummﬂio 7ﬁuTﬂ%xONriy_ﬂ~._ld|.ﬂﬁ o ﬂu%Hpr @Nri
v VA%KT%ﬁUTmUE_;;@%%5%% e T o
hﬂ7ﬂ T bﬂl_n %L%V} ﬂﬂﬂ? %%ﬁ
WLWM®EO_ETioﬂH ﬂﬂ%o%]ﬂomﬂﬂ Lﬁ;V ﬂ*_ﬁuliomw ﬂ_\//
3 T = ° ot o X = X © X =
B ﬂ®%zﬁ@m%%ﬂ% Eom;&mﬁ? %y@% mym
%Hmﬂﬂﬁ@ﬂﬂhgﬁmgmﬂrﬂ%%mﬂ% S T =
~ s X7,|L,|_6 o e %° — N =
> _E,lll,A Mﬂ7] oy L < K .
ﬁxwomof/gom@gyxao%#zﬂour M%w;ﬂo o 2
Eoﬁo%ﬂﬂ%@z%ﬁ%io Qo_zﬂﬂ it S o E e
<! vl e} N ~ _];
EQW%au%@1nﬂ%wawwa 2 F ~Eag
oF o s o g oo = B < o OF W e %ﬂodrm,
e jol %o o s Nz ul 3| ior ZT o ol %o 7 el
SIEE oy = w &N B < m
RS > = ~ W O ﬂﬂw@ %%E%
b %w_@v S DR
Xo»o;o .7_.A_u i 5 o
Bo 3ﬂﬁﬂoﬂ mugz.wn,
X Ju@%%
%) 0
S =
o




86 FPRAFEEIZHE  £28% H15(2016.03)

D0 § 2T AR o84 BE BUARE BHAOE ATT
S Aee wol 3 B2 A 870l 9

17} ofel

o 9 @

ey ) ol
v H_T

o ok

2 =

2o 22 o off

B
1o
B
Mg
4z
e

>~
>,
2
D)
do
do

>~
>,
-3

{12
ox
off
l">'
>
[T S
do,
2
ol
o
o
S
.
Auf
= =
g rlo
o
[o
i
My
ol
A
rr
POy
o,
o
o
=
>~
>
s
>
iy
>~
>

—.~
N
S
oft

E
OHHH

A 1

FAAN 2 AYAE AET 5 9t RREA
2 4% FuE sl BT R Afol G 3
B FA4% Axssa AAGR BEE 38 skl

2
DRFAE AEHES st AP S BAAT Bgsihn Bu g, $A4
BAZY gFo/l AR, FANTLEYY BAALGAAR 7Y}
Waste] 71402 AEselol & ol Qrha) FANATRAALY 7ol
A7 4GS W) 2o AR FRARE PAFEE o) Y, A
NEANGRY BAAEY AAE GFFe TS UG 943t g B4
A9l 749 vheo] Aastrh Aol

B9 Afsh MEe 9% x4 QA wgs] sl BAAA4EG
A4 A FER A FARANE vhsler @ BRye, 47154
W BAARE BANTREYS FEUFOR o wHAY B FANUREY
o7 Eggel weow AduslE B,

BAAR 5 AT AR Bastel TR A nE% BEHA WHRA
B e T A QUEAel 9ee $AT & AR, 149 Ang F

40) TR FAIRY 8o mE BAAE AT AAFAT} ohd AoALRA ARgiAte
Aol LA Aojghz o)fE SO T 29| 7I1RA HE A @ Aok vk 3
CHEY A2 2010.7.15., 20108 wH39).

41) #2 dlEEe] AGAE 55 FRFAS Fo flo] B Foez Awe ARIAel st
A7V B adolA 14 RS AR 5 23] whE WA RS ojgd AY
olgh= ARIA S wobso] Eauld AU A Fgkort 24 A= ARt
NARE Alg ots AEHor 24T & glFde HEAYS sl ggirhal shof &3
g AYE Atk s 20121018, 413 20111419012 ¥4)

42) SAHLR TN 7R AR x5S o darh gojAa, WY s7kEe
wE) AFE AR A A9 ARAT 03 T 45 e F YRS e AR s
olof A& RET)



87

Abe| 7} 9

-

'\___‘

ek
9 Q

"=
or7ﬂ%or
&oﬁw_,wuumw‘n_/ﬂ
Wwﬂﬂ 5 o
lﬂé ey
T o B B W
X ﬂ.lni1r ]]ot
g_wsﬂg ﬂmm@ﬂwﬂ}
e cﬂrm_ﬁ o =) =
Lﬂrh% M @ﬂuiﬁmﬂdrﬂ
]]Vx_vdﬁ 1.l1r J.ﬂ s
2 <) o T N s o X Ea il o
7E Eo LI,XI .WO ZHL. ,O|L$ . ,|_,A_l,|
]HLHJ_,N UHLCATZCHA.Mﬂo], 7<ZTAL,
F v B S 17WEWO ﬁl?M%%
W%XL%omfﬂ QAAEOELHLﬁo%ﬁﬂu)mﬂlﬂwrmi}
_ < 2 & B
o oLfo]T Tﬂﬁl LA M.M L.o W=
WCWHBIMoo EﬂeﬁoaﬂquMTidroe%WomnExdl
5 0ol o R R o 1,»o7£mM1ﬂu§a =
i« % LI o2 T i SO oo S &l
MEOE\HOIJAII ﬂ_./Hﬂﬁﬂ%qgwﬁameiEo7ﬂArﬂW1HMMMO¢I
_1:_]_ ]_1F 1}],14 h—
%owm,uul@mﬂdl Mﬂogaﬁlbtﬂnio U]EPO#JLE]_:@LZLJIA_EXE
G o S0 E 5% o ap R = W7 KO 710¢,V F o
c,.m,bo ofp wjr o .m =< e~ Eﬂ;\@lc c_odﬂlwﬁz Wl.ﬂeH;M
Hoﬂﬁmafr ﬂﬂwmﬁig%}?ﬁriiTQ oS
ﬂu.fﬂﬁon_n_/ﬂong ﬂLﬂﬁ%duWoEﬂoﬂuﬂMHMﬂHiﬂm,WZo
Eﬂ,lmﬂ T N el oqo 5 — ~ o = o ﬂHEﬁ
S - 2qoog_nana}ﬂéﬂ v = o B
%éﬂw_r%@_ ﬂu%lxoﬂmumcabfﬂl%m& M
xﬂquruunmmeﬁ wum7nMWE&&?%H%W%EHJ%E
~ = i » 1 ° T
WHWZE m_ﬂ_ ._O*Mﬂﬂ_AlﬂmOZ_lH_ EﬂhuoﬁoOLioszﬁE#ﬁo.Ol
. 5%55 iiﬂﬂmﬁﬁwo%ohﬂ%ﬂmﬂ =
Ofur.mMOMEoﬂo inmqnyno:%@wrygcfﬂmo D
v LlJIﬂﬁ O T Mﬂllﬁe dr = .or_l_&l,M n_moH._Eo B
Eﬂﬁﬂ7x,mu — ﬂ,r,f]7 ]xi]&oﬁlﬁ %0 =
]L}gwﬂ@uﬂ o’ idhimn]mﬂzﬂﬂmﬂrzfﬂﬂﬂum.
70Lﬂo§ﬂﬂ nynmmj;oym%a‘%x@mﬁpmﬂaﬁmﬂ&
mﬂerTJi,ﬂ. = Lﬂmﬂ_y/uﬂﬂco}gzhm?é <+
= JAI,|_,o o Em N2 W el L. oo jas = X o c3 <=
%.&Wou%ﬂi ﬁiigﬁ%ﬂlﬂl@@ﬂmﬂzﬂiw‘_wﬂﬂiﬁc
EE]. XE%]JALHOGE%Oﬂﬁ ooi <
EMM&.LMM'E N,_Ezoﬂ ]%nﬂALeANnLAia M Eo]l
;ommow_,ﬂzbmﬁi on.o,mﬂﬂEﬂ uD%omemuMwUklﬂwmr
Juw_/ﬂﬁo Wﬂ@ﬂlﬁuﬂ%‘.tmﬂ,mﬁ ]XWEMEWC
5 4.oH_1xaﬂ.£ Nrﬂﬂﬁg&ﬁ%ﬂ%é%%
7o%ﬁo%ﬁﬂi Nrﬂoﬁ._ﬂ_]/o}omull_i
JuLl;oJﬂiﬂme < 17r4_§u]
sﬂmLﬂuhﬂwnmﬂmﬁchb‘_uMaEdﬁ&l
.aﬁawl_.ﬂomw ,Mzoimwnv]exﬁmaﬂoﬁ
ﬂﬂiﬁoﬂ% uxuﬂm;nho
® ﬂ_/ﬂEy‘mﬂ;oH.ﬁ‘ALll‘MM
ﬁhﬁy mozoV7
zﬁrmruﬂ,_ld_]ﬁﬂ
7n_uoL_§t
7ﬂN|HE¢
= 5
O

1w
NA oL
A S A H

<

19
o

ol mAl LT T

3L

2004, 269,

[e)
d,

5
o-r

ANA

1) ol
e
/0] 42 RFID
' o] ubx
= ‘ioﬂ Eq—e
£ 48




BATEESEH  E8% B155(2016.03)

88

8>3 2.

Fel ofel <3

9

A4

=
=

2 A EA =] Apo]

of = - o o
7 i E = Ao
T plo = N )
P i gt
- r =0 T e N N
sa 4 B | EBE R
= <r . = o X RS
oy (< o o & ofo g0 W_n_lu No
wl EeX |mew v . X
Qi I ke MI 7| =& (X mﬂ
— X d
o Thz BZ BER oz
ol®| RS T X [T e B
[ o) s - ) o H
g E | BoARERS
K g N~ X m oI ® 0 Za
By FHETTA R
T g R [T AR oL [ R &
°o 9 o [N o _XMMu NG
= ) R R o
TR | o % =
oy - | g T
Ho JWL i _1oxﬂ G e i~
= b ﬁ ,ﬂ|‘_ o o
X — E ‘wAly ;O.ﬁy _ITI ! ]Jl ﬂ —_
o) BN W X oF| X 1\.ru b3 s
s ot = e A N =0 s = o
T e 2| B EIES
— |l X E.rl X X N~
TR - A oo
e ENEIONE- I IS ol ~ =
< <7 X! nH A I B° —o 23 F
—~[lo Eo lru <A RO X
S R | a U
B I g | R %4%
TN | % ﬁmﬂw% o 4o
N T R EET | =g
o | = o ﬂ,Al . .. i
| omK = MW "
gai ol W Ni oF ~ < "
i G o o
BOX o7 o o

o

]

A

-
=%

]

]

AL @A A

o]
o
]

KO

X
o

o)

0

=l

s

AL} A=Al A9t = 3]d= A

d

)

17%19] 2015

=N
o

)

94

W3 1915137)

il

o

A obel <

3|

HE 3} 791 BA



‘SHIE & FE 2HY HZS FIE YHAER M 89

T AT 52 AR AR @
28 309 ollCHAFAIE A% B4

=
S e
e se zaw uny 09
ol (ETJhIE 93k EAASEA 5)
B4 | RAATEA 22 A AL, 1a | BT 58 aa A - 9a
e |Aw 2 oo Tk B g - A2 2 7
SN AR 359 SFIANE 9
G |omrle] ok 3ol QRdANE 9l | elEA o St e A
o | BE7 & xg et 9 ) Alre) A - AR S gde
A [orlerel A - AAe] 2@ 99S | Sust wula 4o
4 | zel oert @49 o AR ARRA) S e St
%) e A
TN A At A2E GAA | < EAEF sk 9 12772 o
o (37} b, AppAel 34 52 919
i £x54)
o EA ol A SaE W
& (NJzlo] AT - A7) SFAS: SJh Bl
Ao A= “BAAE 579 P Bd 240 daA AE FANA 2
FeEa Q= A7 99 & Bx7)7ke) AW, EXFtolo}l = g
Wel So U8S st FAS Ed AZ4e WFow Ao FEIHAE 2
o] N4 HES FHA g st}
deow WEHAEe AR WEANAAL o8] FAARE
AL 7% AR Y Ao ATFLTE o] §abE Y AL o & gEs
FAF0 Qi AYWS HBERA, A7 BEAANARL EAREE ATE AL
% olgAd A EARES = go] £ ks A/EANAEY B4
Ag Aed pEE EXo%e] &S 9 <X 0o ARYLT A = 7
7 99l SO “EAxn B AR pdste BANER s A7) B
257 FAHES

45) Fuz 7Fgdeldel fEEfd "7 AR AAHEH2012.6.19)1 , WAL L]
el TA7IEAA AN ERH2013.5.15), , ool i Td7)E
AR AR EH2014.12.8.) 0, Aol dmEF TH7 S LR
B9H2015.2.27.)y ol FAARAIETA o84 FAo] B3t W&ol EFH o] Slrk



BATEESEH  E8% B155(2016.03)

90

q
o

strfete AEFANA 2 AMdS SAE 52 A FAH &t ol

)

KR
=

!

of

o

ol
plo

o
o

o

7ﬂ

5}

o

|

R

Tol disiAE AA glo] AEFA A NS

p
1o

wel £924 99 835 AFS 34

4

|

e

1
[

At olgq

b0

o

o

oy
s
=

3}
=

o saAw 23 2 AT

=
T

ol £8 © AARRADAL Au

2
pul

befete o

5

Aol e Aot

0SS

o

o

Srjehe A4

[

ARz 2o tEk Algl

o5 R o R
—y X

SR
-

o] T

WL o'

o = ol

M o} ol

=

)

B2

SERE

=
=

N8 QEE AlRtet
12900] oJsp & FA|o] A

37 Az A T sivk Y 9

129(9]9F¥$.1913004) AIQFSH W&

T+ AEFA A

!
B o =
w_ T
o ) T
g
© B B8
o T B
[aNrNa] CRATS) lo
o) = X%
EgUg=
= = np
Hﬁ = —
Lo X ;i
=B
S
e
ol Mo
o = B3
o) puri
> 1o
— ‘mlL
bo = =

il
19 A9 20149 4€9 28¢

1910333)

o
=

o
L2

5
ARFA o9l =Ry HUYRE Al
AR, AR o] T4 tde] MelE Hlele dAwst ot

10810] 20149 8Y(¢)

16) 18}



91

A A7l

o
L

=
iy
erm o w Ll nm_m WW | N o
by o < = Jp o ol o = o o
2w B N i — o] oF of
= i o = Nk o I L 3 o
X° = o ol = Nlo L o = N X o o0 Gy
= g o_eﬂigs_ =~ A = TR
. = mﬂ N ;NAT ° ) L B M ™ ‘_W_ o7 m ol BIN
E E}ﬂgmAL@ L o g
oF AR X .L]# "< Mo oy wo = = op o fom
< =< wﬁ/ o Nr o) =n Ar e - ML = mﬁ o o RIS m% o
5T B = K ~ © ,WE EO !
o fo e MT Wl o % o Wm zﬂﬂ ijo _EH W= r - (- ww 1M
~ o ! _ ° = X z & o ol T
® RSN A LB =3
) NN o o T oy ol w oo X ey L =
R LE . o ,% EL ‘ML Mﬁ XTI~ = _z:| ~ ﬂAro ] uy ‘HA_I M,vlﬁ N o)
oy = o A B o o B o o ) B iy <) o o
3 oS Mo o B oy XM X oo oo o i
= o ) mwiﬂoio dﬁﬂ%ﬂﬂlﬂﬂldrh‘_ﬂﬂ%ﬂﬁ
of = mﬂﬂamﬂzgmﬂmﬂ%%%oﬁrﬂﬂ@ﬂz%ﬂn%
° %@iﬂ%i&ﬂrAﬂoﬁ%ﬂc% ﬁwﬁﬂe@mu
Mﬁ T ~ S w T Wa = H o = o oGS M 2 = o = ok
—_— K gl = = ~ ,| o) - lam .
= ﬁ,ﬂzwﬁ%Etuﬂmmﬂ;nﬁﬂmxﬂq%&%ﬁg;
" e mnd.JAmu&wx%lgﬂmi S
Y Mﬂﬂ,ﬂ N e 5@ ,w.ﬂﬁi Q.Q,H -
N ™o ol M o e o m ° Ho o ,LI#.‘A_ =) oyl ™ Mﬁ WW
— - - el < f —_ il I )
- &amggﬁyp%ﬁgﬂﬂﬁgﬂmam%
NE = =T <) T B et X° N = < M= o o = = X0 ) <
i oy Mo = o <) EH}ﬂeg <4 =0
- ) = N Y H 3 RN o =~ B o
A Ul ob 1 = P o 5 X T o ol o
ol 3l f ol i o e ot} W< o 0 e L=
U »oT = of =o' %o e b B ey -
) =K o T Mo ® ok g e Fn RO & ool i
o B o o oR G D ] S O I 5 B
A R . oo B s
,_IA_I rvzel V EO ~ Lt & b .V = _ﬂ_ — ‘I&FL m‘h 1| 1;|./”
X iﬂaﬂwuﬂﬂrﬂaymc%?ﬁﬂogma 5 o
o T I on cL CO < E,_Mo =R ) B = o) w
T o R Y woe o g o 2 i
= M %O M Np o o 3 T
o T~ . Mﬂ ezl
U

74 o]
g ol A

A

e;

1
o] A

S
5}

S TAA
kel

peR
=
&2k AAAL



% 8% B136(2016.03)

-

PRITEE

92

‘(q

1:‘1_:]_
b the

b QT meka B

5

4]

, 7H o
3

groz i HEAAM A7

rvzel

X

o

wir

o}
i
TH

o
=l

1

AR Y

O

A

—_

H

5 Al tEiA

iz

R

: 2016.03.26)

: 2016.03.02, HMH&#H L

© 2016.02.29, AALHAI L

A, SAARA A

Ry

GERRT

)

3

£
by
MO




93

B
oy

= x

)
e

, 2015

1

~NH
B!

Gt

(o

A4A, A}

TR

we a7,

1

9
w

=83], 2010

)

2
jui

}

o
, &

R
, W59 ekl Tts], 2012

2ol H A B

3

Zéy_
!

=

R

A 2003

3

HH

. RFID] o] wh

Vs

2015. 1. 7.

AW, HHARA ol BAARATARS AR Ml Wt A 5
29, 571

[©)

-

AP AT 2263

e

i=
i1

20159 10€ 2997 ®=A}

C@EApE e, 2014
%3] ook guA 28

1

=

91

A4z
Im. 7]et
m) 2 2 3



94 SungKyunKwan Law Review Vol .28 No.1(2016.03)

— Abstract

Problem and Suggestions regarding the ‘Communication
Data’ System

— Focusing on the protection of communication information —

KIM MIN EE, LEE KYUNG LYUL

It is common in law making process that law makers legislate a
general law first and a special law afterwards to supplement the general
law. Communication related laws, however, do not agree with this
common procedure. For example Personal Information Protection Act, a
general law, was established in South Korea, 2011. It was when after
special laws such as ‘Protection of Communications Secrets Act’ and
‘Telecommunications Business Act’ were established.

This uncommonness has caused the confusion in priority when
applying laws dealing with communication secret. In particular,
“communication data” protected by the special laws of ‘Protection of
Communications Secrets Act’ and ‘Telecommunications Business Act’
belong to personal information which is covered by Personal Information
Protection Act, the general law.

Meanwhile lawmakers of 19th National Assembly recently have
proposed to revise each of the special laws. The revision aims at
enhancing the control over criminal investigation procedure in order to
protect personal information and — ultimately - the privacy of citizens. It
is, however, questionable to revise each of the special laws to achieve the
purpose of personal information protection.

In this perspective this paper argues that it can be more efficient and
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logical to revise Personal Information Protection Act, the general law than

each of the special laws.

w KIM MIN EE, LEE KYUNG LYUL

Protection of Confidentiality of Communications, Personal Information
Protection,  Efficiency of Criminal Investigation, Provision  of

Communications Data, Wiretapping
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— Zusammenfassung

—

Eine rechtliche Untersuchung iiber die Prioritit bei der
vorangegangenen einstweiligen Verfiigung mit
Anordnungen von Verfiigungsverbot und dem

nachfolgenden Arrest in derselben Geldforderungen

Young Hwa Moon

Am 26. 6. 2014. traf der Oberste Gerichtshof eine wichtige
Entscheidung in Bezug auf einen einstweiligen Rechtsschutz, wobei er
verkiindigte mit Zitierung des eigenen Urteils vom 24. 12. 2009, daB ein
anderer Gldubiger mit dem Arrest, dessen BeschluB in derselben
Geldforderungen hinterher an dem Drittschuldner zugestellt ist, sein Recht
gegen den Glaubiger nicht geltend machen kann, wenn der Glaubiger von
einstweiliger Verfligung mit Anordnungen von Verfiigungsverbot in dem
Hauptsacheverfahren obsiegt und das Urteil rechtskréftig geworden ist.
Dementgegen hatte der Oberste Gerichtshof am 9. 10. 2001. entschieden,
dafl eine einstweilige Verfiigung mit Anordnungen von Verfiigungsverbot
gegen den Arrest oder die Zwangsvollstrekung in derselben Forderungen
unwirksam war, obwohl die einstweilige Verfligung friiher als den Arrest
eingetragen wurde.

Die Entscheidung vom 26. 6. 2014. beziiglich der Geldforderung
und die Entscheidung vom 24. 12. 2009. in Bezug auf das Recht(die
Forderung) von Golfclub-Mitgliedschaft vertraten die Auffassung, daf ein
Verfiigungsverbot durch die vorangegangene einstweilige Verfligung gegen
den nachfolgenden Arrest wirksam war, der in der zeitlichen Reihenfolge

spater ergangen war. Dadurch ist die SchluBfolgerung zu ziehen, daB} die
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Prioritit unter der vorangegangenen einstweiligen Verfligung mit
Anordnungen von Verfiigungsverbot und dem nachfolgenden Arrest in
dergleichen Forderungen nach der =zeitlichen Reihenfolge der Zustellung
bestimmt wird.

Die Entscheidung des Obersten Gerichtshofes vom 9. 10. 2001.
beziiglich der Forderungen auf die Eintragung im Grundbuch nahm im
Gegensatz zu den Entscheidunen vom 26. 6. 2014. und vom 24. 12.
2009. eine andere Stellung, daB der Arrest oder die Zwangsvollstrekung
gegen den Verfiigungsverbot durch die vorangegangene -einstweilige
Verfiigung wirksam ist. Die obengenannten Entscheidungen des Obersten
Gerichtshofes verbreiten Verwirrungen unter den Rechtswissenschaftlern,
weil sie ohne einleuchtende Aussage 1iiber Griinde der Entscheidung
gegeneinander widerstreitende Schlufifolgerungen gezogen hatten.

Demzufolge hat dieser Aufsatz aufgrund der obengenannten
Endscheidungen des Obersten Gerichtshofes im Vergleich mit der
Auffassungen Deutschlands und Japans sowie andere Entscheidungen
untersucht, ob es richtig sein konnte, daB die vorangegangene
einstweilige Verfligung mit Anordnungen von Verfiigungsverbot gegen dem
nach der =zeitlichen Reihenfolge nachfolgenden Arrest in derselben
Geldforderungen eine Prioritit geniefit. Ich bin der Meinung, dall ein
Verfiigungsverbot durch die einstweilige Verfligung unabhingig von der
zeitlichen Reihenfolge der Zustellung gegen den Arrest oder die
Zwangsvollstrekung in derselben Geldforderungen unwirksam sein soll.

Weil der Verfiigungsverbot nur unter dem Gldubiger, dem Schuldner
und dem Drittschuldner auf materieller Hinsicht wirksam wird, es sei
denn, daB die Zustellung des Arrests oder der einstweiligen Verfligung an
den Drittschuldner als eine oOffentliche Bekanntmachung nach dem
geltenden Recht anerkannt wird, ist es m.E. gerechtfertigt, daB der
Glédubiger von  einstweiliger  Verfligung mit  Anordnungen von
Verfligungsverbot nicht gegen einen anderen Gldubiger mit dem Arrest

oder der Zwangsvollstreckung durchsetzen kann, obwohl die einstweilige
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Verfiigung als der Arrest oder die Zwangsvollstreckung nach der zeitlichen
Reihenfolge vorangegangen ist. Deshalb erwiinsche ich die Anderdung der
Auffassungen von den Entscheidungen des Obersten Gerichtshofes vom 26.
6. 2014. und 24. 12. 2009. Ansonsten sollte der Oberste Gerichtshof die

Griinde seiner Entscheidungen einleuchtend aufkliren.

@ YoungHwa Moon

Einstweilige Verfigung mit Anordnungen von Verfiigungsverbot in die

Forderungen, Arrest, Offentliche Bekanntmachung, Auffassung fiber
Prioritit des nachfolgenden Arrest als der fritheren Verfiigungsverbot
durch einstweilige Verfiigung in dergleichen Geldforderungen, Auffassung

iber Prioritdt nach der zeitlichen Reihenfolge der Vollziehungen
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meb 1 9 AME 9 AdR A A2 F (Contractual Liability Insurance Policy;
CLIP)9] ol 8ol wastA mledo] T7kstal v, DCDS# AAlw el sl 4=
B HHE A= AFAGERE DA A A=A DA e wAE <7
A sk AFAe AbE SO mAALYE B s Y AFE WA AL
freldhes Alkolal, CLIPold AG7H= AFHAlfAldE 7HdA e AE7H=3
A3t AAZ ALTEATE ASIHE A A Aol Al EAA s} &
How st WS ovaty AFA ARdrAAdRolg gt 2t 53
DCDSe] A -l a3 Hata A7k A58k &
ogtel glof A=HAL A& Sol A ool YenE AT o A
A oAl Festazt

DCDS= A&7k o] gAl o] Hrt o AAS =, JujAF L= dEA
S ZIEAE AAA AFATE Adss B RS vSdds F

(add-on insurance)o]i st FGFAY T Aol sMsAo] Zol HAITL
L5 gtk DCDSE A5eH o] AR A AFEolde Hdvs dd

o= =4, 2ANHF(gap insurance)o] T Apat

g3 S5d=, g ) Azt aAds BAets P o2 DCDS9 FAHY &
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ZA7 %

BT 2A7F o] FA A H= PPl 2E50] FAH Eg4dgvE 2487 %
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1) http://news.chosun.com/site/data/html_dir/2015/08/31/2015083103058.html

2) ‘11 537,014 '139d 1574, ‘14.69 1197002 F538te] FgA=9e 1 faaers nps vp
ATHEERSY, “FHEAre] AFHA o A H] 2~ 7H’H“}°} HuAs, 20116,

3) ¥AFE HE Weh=RogE AAA, ‘vl oA QEHA L AFFdAL (DCDS)Ol o
3 ebatAle] A4 THEARAT, | Volg No2, (2015) FE.
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FelE H99 A 5 nPART %
cECIE RSk

19e]
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(@) AP AAY B CLIP)T B

ARAAGAEADTE ARRA AL T Aol ks AYS A
A ADEA] A3 BER DAL PPl YR IR AL S AR
Ak 53 A4S AREA-FALE AAAGS ADF A$AAL T Y
g ol BYL ARG APRAALRY Dol WA, FPo]Pu
!

% Alotol o] AEE AWE BAR ol BTk AN 5

7) ALIE AFRA S QoSN WA, Fol AHFE a0l Al 5o AbgE AR WAt
wbsdlie Wekn Ao daE IeWHKBEsAFEGA A, ATEAl 2 felAef
(DCDS)2] olafel Alzkekeh 7hsA”, TKBAIAHIER, , 2014, 4. 30(14-34%), 19), A87H= A
FRAAAE AFAA LTS BAAILR sk AL ofuR ofd /gAds Hotetx] at
tan 2o 28a 5 BaMdrM= DCDSE w84k 4 3be] Aokt SAkeh HaAh kel
Aloroz 7w grkal Eekibid, 19). o] DCDSeH AlFRAANE S d7AMd] ag
Aoz Holp A AFe F BuM9 ook dAeHA] Gof et & ol

8) g7t} LIGES| T4 AR A GBI u AT AT RPN = AGHTMH A AE
5L A2 kel BEs AR A HACLIP) ol2 EHdtaL Sl

9) & B@AFE BF7IF Tl vHYAA] thato] FAFY o o] tidt Hyvt AvjHes
AP IR B BAS WEoR dha JoH(E oF Al), & EFAFlA EHol
& DALY 59l ool opge] o5 olds] fste] MR A oaf E= JuFAE
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Aokoln ARAA7L Hol RPN ANE AT wAALS AAFT A%
HRARYRA S AEAE ATAA-FAREN A A =T o] HAA
g Qoo o2 ALATA ATUA & FTR A9 ALAEHAE AT
AT dolof b RE Bugonn e LA ASA=HA A7 WA
o vge woly. AestEsde AtugAsugere Bz} opy
R oW EAE ARUA el BARe] AuA et ¢ A
ot A&IE ATAA-FolAoke] FaaA HH Ackr A w A otel
E9e of9s) HEvt e AL QAT ol @ =ol AAE ATEA -G
AEe WA RAd &) A,

A%oA AL AREA-FADCDS) 4F AL 0] EHo] A8TEA
S FAe] f4 AusAGe FuE F85 T Qe a0 F A

o
FHE AUzt 24402 S48 A 9% 989 A1E N2 Ha 9

A3 F51 5 Uk 9D AEAE AREA-RFASE] 2P 4AL AT
ot AEAEAL RARES BT 5 A b A Fol HaE 5 9
oot AT AREA A SE WA AL ol gA ol 74T A
A7 shz ol wal wdol aFuw, v welelgn drhd AL B
Aol R wdd g Ak 4E 492 Best A ols 2 A
FFUAAIRGE T WA AR e EHRIAANE o] 9& F YA
oAWe Ao wP ke olAs BAE A, AGTE ATAAF A% 2
ALY dhet ALGH A4S A FE QAT ARBAY o] oA =)
g Qe

sto] gejAoln] dAHow dAl TG PP Frads vtk ofd B6) e &
= 2@ o o olde] 27t He RPN oA A AYTES 23T gl
5 Askal QekC(). 28)aL I RPAR] ATIE AR 2 RS o] doideds 1Y
APZE A 713 Wl BaB|Aabel] SAletes Askal SITHE®R).
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2. 1% FA1RY

(1) 2148 & (Credit Insurance)
DCDSY CLIP B Aloks AAZ 9l dF = ARE A7hste Aol

3] 24 AAAFE I FHOR st HoA AFRIF (LA Aokl HA
13 53] AA-AFEEY Add redit insurances $-ZHAY A&

7 AR ¢ T
2 9uE 7HHER oF ] f8 Agnddoss &

A ANFHE T credit insurancehe £91E U2 AME

o
uicc)
<

of rlr o K

o & AR

B3 FAARATE BF BHow jlo] AAHE HAS credit insurancedt
g, S 428 2 credit insurance(H-AFEI)E wlg- EBA<I
oz AREH = vl 7)o IdA SRl AR E T, A6 AA
SHYolgte AFHYE E3kd Buk ofye} 4ol wekds AAd #dd A
&9 A7keke AN EFIOE 2FeE NdoR ARG HET

> o

@ o

s

B8 (business credit insurance)o] @ x|FA}e] AQF-Eold AHFz3 3t

o
[€]
AF 5 AEAEoR A SRR HIE A% BPoRA EfEFY UFo
7

. 7lgnte] HA kAL & ¢ Atk Aol SA o vk HAes AFG B
SAbell A E A efa AR FEALV|TE EET weA 7S RES
AARFo=A HAA 7o) A9 AEAFS B A Abetes BEL
2 E F Ao ofe FHMY ALEPIA FAbetn, $eskes vkek o] DCDSY
CLIP¥E= 4 #eo] A, thg o2 AnH|AAIE B3 (customer credit insurance)ll)
olgh dAg AEAY T Aot HHE HPoRA AFEo|P HYPALTL
AT A Hylgo]l Aol o] AHEE =S

ju =
g ARgoly Awoz s
A

AR A wEE 44, A e Abgel 34

10) JFEE fdd7iee 248 7IAa 9o B3y A A-bs JAT o] 29 AR
491 DCDS9h= #eo] Homa =95 AFic),

11) AHAAEH Aol = Al 1 & (credit life insurance), A1-&7of B 3 (credit disability insurance),
Algu) 2 A 8l 8 E (credit involuntary unemployment insurance), A&7 & (credit property
insurance) 5 ©] EFE™ XA K H(gap insurance) = T F T

ol oAt A FHAH A (payment protection insurance; PPI), 21813 B H(credit protection
insurance), tZ4E A(loan repayment insurance) .2 E2|7|% =), AFAF A FA}
ks Ho] EAo|t,

12

Nd
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ke HlA $2 wEngshe P
BN ATE AFATL BAY vlde

(2) ¥71 5.8 (add-on insurance)

DCDSE AlLIlE o] &Aoo Hrtd oz AAF =Y, o9 o] HujA ek T
WEAF 5 ZIEAS AAA AFAE Fejde FUHAA RES FURE
(add-on insurance)o]gfal Hch1d) 1 3k o2 Al /‘g‘ﬁiﬁq (credit life insurance)<

Qo] ApAle] A5 WASH] doll AbgE A5 BEAF ARl A Biw

At B¥olth 1917d e wTolA F HEdEe] o 20106 @A 7
T s s 9l AEo|thin) o) e BilEE e uwAd Ao wAk
HISE AFArt FEdves dolAM A7 a7 H L 959 39
SHYI #Hsto] oje} T2 Bt EAE vk AR A7}

tlo 12 o b
-3 ofo
Sl <O,
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e
o,

3
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e B>
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>
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R Yoz ofaisa girk DCDSH CLIPE AMA7 go] i 4187t =3]A}
NEIHES gke] AEAEAY FIRA e BAete] AR AN $7}

o, pi
>,

FANTE Weow st Adndony AL ATRIL AP EE ATy
g e 4898 A A4S uad] A% ngede =42 7
20§ nglo] e A4Re 5o s A

A3 AA) WY A 5ol tFld A%A U2 Bof 488
2708 YA} 278 A5AE QA Lk AR YRR
E2 de A s BAZ 94 A8RSS g8 AZe
J

=z
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1

Q
[e]
go] v Fe= AR 2 ¢ Ao AdATE AaE SR E

o

13) Anthony Rollo, “A PRIMER ON CONSUMER CREDIT INSURANCE”, Consumer Finance Law
Quarterly Report, Spring, 2000(54 Consumer Fin. L.Q. Rep. 52), p.52.
—ﬂ}&‘ﬁ*«] A2 AAAE S dujr] BZEA W extended warranties), -8 EH 3 (credit life

insurance), A3, At ALIt= S WO =8 W AHdentity theft protection) AF52tEE£3)
™A (collision damage waivers), A-s2¢ EﬂE/K] 7)) W8 (short term liability insurance) 9]
o)
PA

15) Tom Baker/PeterSiegelman, “You want insurnace with that? Using behavioral economics to protect
consumers from add-on insurance products”, Connecticut Insurance Law Journal, Fall, 2013(20
Conn. Ins. LJ. 1), p.20.
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ol #Ha =o7F AAHL Yrhio AN GRS Ko EdtEE RIIHEY
o2M 1= Agole ANHA(gap insurance)o] A vk YL G Aol

= AFEGRAPPDO] A = A,

(3) A E.E(gap insurance)
DCDSt= Aa5sde Az g AFEoldd fdwts ez sh=d ol
2ol ARH QAVS PPoR F= wHoz AAude] Atk WA (gp
=
[¢)

insurance)17o] gk zF2HA}
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5 (Gap Waiver Insurance)e Absa} Fufap, Alg-Alg2F, &3] B AR
of 3GARA} AlFo A, EFHPANE AGA | whet Foetes dA AT
2o AR EAE Ao e BAFshe BEaEihe] Ao dis ®Ae

16) ibid., p.60.

17) ‘gap insurance’= 1 °Jv]E uef @ o} AR O Hesh= Ao AAsirial Lk bt gap
£ guaranty automobile insurance®] 2fo]& o]&f3}o] 2}k "?ﬂl‘i?igi Has= 49w g
18) Mark S. Edelman/Robert A. Aitken Thomas/ J. Buiteweg/JeffreyP.Barringer, “DEVELOPMENTS IN
PERSONAL PROPERTY FINANCE: GAP WAIVERS--IS A TREND TOWARD CLARITY

BEGINNING?”, Business Lawyer, February, 2009(64 Bus. Law. 487), pp.487-488.
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Th19 Pl AHARG AL YA Hol RHAN N RYRE B
$u A§ATAE AP} s FARARYAGS BIS A S
HAS R AR ASATAE TR AT wet R AT

g we A TR G F R E uﬂxﬂw R A5 Fohat
borgse RYRE ASATNAG BE A% AREA GA FE9
HE WA D ANUAGap Ve TS AEABALS T
otolebt= HelA 3RAAcH] AuAuge TR JouAAete T
Wael Aol Aed A% AFATA oA AFALGAZIE BEFS
Wob FYI T Wi RelFAS WANMIE S AGORA, J1R0] HE A
Akel RrA%el 4L AL FohAs AAAHAGATANA A
W NS AFHIZ Hu B NG A% AVE dA B £F

Azeke A2 AdAE 54 AouAel g &do) g

o AR =
BRARE ARG el AdAe] @At GAATE ohdn AAATE
Adgs WA oFs HIAE AdAL] Ayl me AeeA oo

Fasith A A A kS o] 29 uFdidel DCDSSH AFE AR FxE 7L
o APAATE Adss mPA LGS CLIPY AR F2E 7HAa 9l
HZ HTo A o] FItEEAGNE Adsts el Bzt EAE L 9]
o o] A eAY Aol M A E A (misrepresentation)t & AFRe] F-
AFA R ARG 2D 2 hEAQ A7) Capital One3 Ad(2012)<1 ],
0 P& FAHE o AFHIL AL g 3 9 HFEA

19) B& FolA] AR o] M4 AAS £8)8 d(property and casualty insurance) 02 Bl F
Hol Al E won &R Qe AVt AS FFdok sl AoR ol sit)
0) arwA Ak Ao e RS 7HAETL sk Aol AAo] Ho| o1 gtk U F
oA HUAIFE o]F ofd IHAeR A uf glom BARAFLE Qe s A
o](Debt Cancellation Agreement)E H3Aoko] olgl: #HAY PHE 3 rHSealy
Hutchings/ Matthew J. Nance, “DEBT CANCELLATION AGREEMENTS IN TEXAS MOTOR
VEHICLE SALES”, Consumer Finance Law Quarterly Report, Fall/Winter 2011 (65 Consumer Fin.
L.Q. Rep. 315), p.316.).

21) Adam D. Maarec, John C. Morton, “A SURVEY OF ACTIVITIES IDENTIFIED AS UNFAIR,
DECEPTIVE OR ABUSIVE BY THE CFPB”, Consumer Finance Law Quarterly Report, 2014 (68
Consumer Fin. L.Q. Rep. 19), p.20.
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@) AFRZRIAPP) T

Ao e H7EEe] Fej2 DCDS, CLIPY 58l dEoss AgHAR
% W= GAP S 5 4 At} A5 HAH 8 (Payment Protection Insurance: PPI)
ojgh oy} AETEAEe]l Uut oy FRAAEYFE e AEIIE o] &
o8 EFAFF A X AL 2 AW soE A,
&S A8sA XetA 2 A9 BPA AETtE 9 24E gHgEY
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22) oA Ae AMHE GAPE Pl FREE /fdolANt AR E o] AsAttujAle] A AL
W A AFATREY FASHA "

23) FSA(Financial Supervisory Agency, ¥8%454)= 2013 4¥€ 19 PRA(Prudential Regulatory
Agency, AAA 757]7)9} FCA(Financial Conduct Agency, B98¢ A7 E F2 ¥t

24) olol= odgARY FulEF B, AFATUEZT(GAP), FEANRE, MASEE So] 2
e,
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Stk 283 GAPE G A ME AlFRALE AAS $ GAPER A G Snf A A
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3 BolAly, Br1eE A §AAba, Xﬂ?&% 7]
% okgh A11%). 1] B Ao A 17

25) 20133 FSAZF ghfjdgle] Aau A #d A4S Y5ty 2943 98 4 e
BAAAY dEd 33 A FE fAdEe] 3k 7to|=2kel(Final guidance: Risks to
customers from financial incentives, January 2013)& A|A)3FAt} 18] FCA# 2015 H7E
JPUHZﬂﬁVP AHAL o] WAE dEs -Erﬁo}oq A= Moks AAISF AL, 20159 6 $ B
14 58 EdgE 94 GAPE?”]”OH Stgste] am|ztol A B4R Xﬂ%’”ﬂr Ao 2 v
g44& oy LH%OE st % 7k 7BA9HGuranteed Asset Protection insurance: competition remedy
including feedback on CP14/29 and final rules, June 2015)S &A3te] 2015.9.1.58 A &35} ch
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ool gt fFARSHA FE7HY A AR WEAR Sl w35t
oF tal, o]& EuA E= FHIAT A5 AdA%S AT F U5 dsta
UATHE oF A2z, 13%), ol e 725 7|22 §to AL7E AT
AAfrelAke] WA s w#stE SR WA DEDSe Aol A
nx5e] =og AME & =g Pyt

2. U594 9 =9

(D) N8
DCDS20)e] &3t FgAEo] M= 4% Fritp 1 §ol5 defsto] ALEH
a2 glov DCDSeF #dE tEAQl dE AFRIAEDL ArHAddcts & F
Aot AHFHSAE(Debt Protection Product: DPP)ol & | F-22] AF, Zofj, 7]
=9 =08 A A(E@AaL) oz Aok Ao A
T EE YFE 4, fd, HASkE okl A1z AlokS ofwletH, Ay
= b HE Aot ZH;‘JXV}/] A el *J‘?’}E} 20 A 5 A A oF
(Debt Cancellation Contract: DCC), frAFgH &8 o2 Ao Al 2F(Debt Suspension
Contract: DSC)olgh A Abazp WS AP 27 fEAFEe AFE &
(A7l FY2A, AT Alae gdE AT ¢ AT dAZ A5 A
Y, el A Folth AFEEAdE B AFHA(GFA)A S AFAR A Azt
ko] AFoZA o] ZoA s Q)= DCDSE frAFSE Alekelt)2s) o sfof A
DCDSS FEACR M SAE H7

—

P

=
fol
o>
K
|
N
P
N

= g FRAD A BB AE, A Al ) A oF
e sAcE O WA AdS AYEL BYAFoRA og FARE ES TR

26) DCDSE mlFoMe BEioA HE upel o] DCC, DSA, DPP o2 3% FAUAN=dAE
Loan Protection(t&R.3)2 EHHATHKBEFEAFAGATL, 29 E_LH, 1”4 ); DCDSY CLIP
o AL AEowA FujE vl e w=re] AGItER AT Z 13W(credit card reward program),
iH—rEXo“J%(debt protectlon products), =81 S (identity theft protection), AFEFA H|ZHA <k
(vehicle service contracts), ZFHH(GAP insurance) &< AHEFu] Ao A ghFst A3
A7 EAE B Tk

27) Wyoming Insurance Commissioner, MEMORANDUM 02-2004

28) 1utol| Akl B E(Contractual Liability Policy: CLP)olgF A F-Atol| Al AERFAES ujst
APAte] At Hds  HASE  HIo|thWyoming Insurance  Commissioner,
MEMORANDUM  02-2004). :Lﬂil Aek# ol 21 & (Debt  Cancellation  contractual liability
Insurance)o] & 402 28037 AFAA(frel)AlS A4S diojztel Al R d(frel)
A AFds wdste 2otk AdAdAERY B AYAdRe AEzte} iﬁqx}ﬂ«]
Aeko =2 A CLIPel FARSH Alokola} & 4= i}
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A gste] BAS B okge olF 4E Wbl BF FAE B4 W9
uloll A Ak ek,

(2) =99 &9

AFHA - A AR 2DCC/DSOY w3 A= A5 vzods 2 d+H
Aol Hof gkrh 19639 v=ro] 335 H(0C0] AF-HAIAHDCO)S =712
@(national bank)e] FHLETLE Eri= YFE TR oo s BAZL=E
W SJNAICE 19649 "Eoe] s el #F 9l

=

AAAHAE A HFsHA ot wA7E HA &%
A=A 2o NERIFE FAH

Letter No. 263)& 3FSiaL 4
dol st sl LAt

rir
o

tlo e 2 M o

o ATRAAN A AGEAT FAE Azl BHREY Hagele

fel o= afor el AFHAMAE AFHGEE] of

ofs
-

g sdol vl Aol H AselA 20029 &3

k4
A AAste] 5ol of2al §lof 38 DCDSE = WA 4ZE2 AR

29) FIRST NATIONAL BANK OF EASTERN ARKANSAS v.Robert M. EUBANKS, 740 F.Supp. 1427, ¥
Ao M FART o] AAe AFAte} AFUATAE AT Adto] T} sk Hol
oAk George Howard, Jr A= 1) & #oe 23¢] AFHA ¥ AFE AFsAY
HgHfol oEste] AYFake] APgA] WA Aol o) I &3 9T} AH
gy, 2) 23] F e vk McCarran-Fergusoneoll whe F45-9 FAE we
‘HE J97Es ¢ Aol opla BB,

FIRST NATIONAL BANK OF EASTERN ARKANSAS v.Ron TAYLOR, 907 F.2d 775(U.S. Court of
Appeals, 8" Circuit); 2 3FAAoA Lay AR 1) 0CCE FH-E8ol AokS 383 glo] =+
W] wE Ask W9 UloA sk, 2) Aok digh Ty a4 a8
McCarran-Ferguson'H 9] “H3dA"e FAE Al B3t F4ol o) A=A Ferhar B
sl

Ron TAYLOR v. FIRST NATIONAL BANK OF EASTERN ARKANSAS, 111 S.Ct. 442(Supreme
Court of US); & #AAE Age £35A ¥ g 7178,

30

=
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ggolg} & 4 9}

(3) BT AA

A w=roll A= DCC/DSCY WA A Ao #s| nygoz B A} o] HH
ste Asf7t dgat itk RgegAE B21 glv w45 BgH L DCC/DSC
FAL 7EF BAUY BEA G T B3 2 HAY w5
2+ Barna v. Clifford Country Estates3$} Luc Leasing Corp. v. Muhl36) 2 o] <l
o & Addle &3 5 F83AE AGHTFADI AFHA T Y S A A5
AaiM e B §7tE 2AY HEAA I8 A9t okt F&HA ¢e
g 2o ol FAAoE HH, diolzt T g 2AFATE AFHAA TS A

3t A2 78 ®E ¥ (McKinney 2000) §11019) whet 77259 B g Hd I3t

I, FHolY 44 ade] e AWHEd 93 WANA &e o T §1102

o we} e7FE 23th Gramm-Leach-Bliley Act § 104(d)(1), (e)(3)37 AL &3

o NEAE AAA NEAERED BAsel AAT ATRAAF B2 ATH

o Aleke] Qlro] #E FH FA AT B sx|wk Al At

T Egeta By @3t T o ot Aol mel, AFHA A G A 2 Al

A e AUAN A A AL ATEAL AN Gt el wgel A2a

thal 2,

32) 12 CFR Part 7, 37; Al &7k=Agle} o] AF-Ho] WMEst= A ef(open-ended credit)ell &g+
AL 7hhatA A, DCC(Debt Cancellation Contracts)/DSA(Debt Suspension Agreement)= 1) A
BHolojof 511, 2) T A Ao R stg HoE doy|X| ¥EE stof sk, 3) AAA
o o3 Ao FAHE 4 §lom 4) AV S8 AFo| 1AHoR QT o} 5, 5)
87132 Ade Fuje B CLUPS B8 A9S st shH, 6) RE 8 Adxgn
27 FAMNE Aok sk, 7) FuE FA LA ek b, 8) A HAYE YA FA
golm, 9) o] QrUokS-S Mo R FRlstoof sk, 10) Mol ofdt vl FuAH, o
RIS T g3t Al w2}l T3kt

(http://www.occ.treas.gov/news-issuances/bulletins/2002/bulletin-2002-40.html).
33) o)A, TAFHEAAM TR T8 AH =g A FAl , SEEeATY, 2006.2. 24-32.
34) NY General Counsel Opinion 6-27-2002. http://www.ins.state.ny.us/rg206272.htm
35) 258 N.Y.S. 671(1932)
36) 659 N.Y.S.2d 422(1997)
37)

15 US.C. § 6701@)(D), ()(3)(2000); & AL ®wA v wujAdd 58 A9stn 74 F&
AELY So] K oA 38 P2 FAY F ke AL TN, FHE AFLY

1 ,
o nge) Fol gl 94 o) FAS T 4 Aok Al AS Tk
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4) 2grAA
AR EAEDCC/DSCe]l BFA o] ofetil st YFoR mx o] QW F
BdAel itk & BEA2 AT AFEAfoFY S BAA G| ofyeta
A vl IThs) AFRIAES G FARTE S e A3el w24
Thed ol g AlTEte AgorA T FEY AdesE RYow iE F 9l
T 82E /M gen, B Ade P wA M ArnedEe ¥
ot doka Eoh AR dEH HPL g9 o] AFH R}
LA 9e AT TUF A e A dARTE AH BiRT])ed
A R EAS BT add AFRIATAA AFAs &4 Fad
ole]& wornl A AN ~E ofsd oW A& HT o] &7HX
et HS AFdAActe]l AFAe Hds 2dqo] oldspARt, AL o]
FANEE AFAYt ALAAA AFE oA Feth wEkd Fo B
7t Hel ol FHIL AT BAGFE P BA)S AFHAAFE Y
bz A&} Faetthal 2R & Aok FHd el ngere 23140
S A3 Faglens AFAe QAR AFHIFEFS B o] okt
I 2T weEd T AES 2nAE BEe] g6 At 48 eTee A
= ooiya AR Ao Ee AFkEes UeR AR dorn, 939

(5) FAHA S 7

AFAAAEHDCC) B AF-FAAFDSOH AERd, BEude A7} &
Ag wk ek AgRFol} BIRFL AFEo|PFS WIAILR dh=d W,
DCC/DSCO ®Adxe A5eeddolgts BAALY] WA mE HFHAl-f
AT e AFHAfelete Hex FEE oyt DCC/DSCF AF-Eold S
2072 & Agde EHFEFA fAEA B TFsARE vt EAEh

DCC/DSCY] o= A dAo] HAHA gorz Adnedys Fddva B

38) WY Memorandum 02-2004

39) ATRIAEY AEA BE7EY o]+ First National Bank of Eastern Arkansas v. Taylor,
907F.ed 775(8th Cir.), cert. denied, 498 U.S. 972 (1990) o] d-d<lo] HAHo] 9t}

40) SpolomFE= WA %Y QA(five elements for insurance)® 1) YH ool 2) £4 ¥ 3)
Balzo] og 9] A4 4) Y AFel A Ak 939 24 5) HFAF R B

o) A s o JRN ==
43 Ad & B3 3k
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4tk DCC/DSCo MR FH(GAPR &) #AA7E AN =, e BF AT
WA Z Q18 naAo £4S RAsTE Ao dud GAS 7T 28y 1)
GAPREL A Ake] AH<zo] 9lojol alt], DCCE Ao &S g 3ahA &

1,
= A, 2) GAPREL GAPTFE S &A% AWaAu DOCE g2 E: 247
o] Mool WA HTE Ao FHEEFZ DCC/DSCE A3 onjo| A GAPE & 3}

= TEIEITGE By AT &3 HEW A|1113% 308HDe HAL A5
A3 B PR LT Superintendent?] IO T FUI HFow 7
% F 9 4L Fu dEd, F8FE DODSCE GAPRE $U% 1Y

3088 4A0

1) 2384 HE

ALTHE AFRAfrAAFE A wAA G g fAE S T 9
oS E e ALTtEsse f19 ke #Abe 5HOR oa glo] BY
A S ARea vl = g Qlvh 23 99 Abaehs o] AW
AT TR ATETs Aol B 725 7 Qv & ¢ ol B
ozt WG AFRA frolofdl = wA el A FES T ale o
# AL2x, 13%), 274G o3 dA(E ofR Allx) & Bkt AR
E2FEE 7L 9o A AFUA-fAE BE] dFToR AT A}
A Sk ALTEE AFAA S A ALHAWOR B AEIE

41) §1113(a) (30) "Substantially similar kind of insurance," means such insurance which in the opinion
of the superintendent is determined to be substantially similar to one of the foregoing kinds of
insurance and thereupon for the purposes of this chapter shall be deemed to be included in that
kind of insurance.
A7 A HA JEE T FEANE ERIANE B AJA o d 23 A
5 7IEAHRE & AR o}# ARG Fet =Aolr}. o]9} v/‘M?ﬂ CDS(Credit Default
Swap)9] HA A IIIAE ol ﬂ*ﬂ*&% 2 5 Q1A o AEHRFHeR E ARIA
3= Ho] w=gho] Fa duh(olo] #aA = AA I (Gyung Young Jung), “Is credit derivatives
including credit default swap an insurance and thus should be regulated by insurance business
act?”, TFEHAT, , FEFFHEE, 2012 8. 3-329 FxE, 53] ALIIE ATFHA o
7150l Feste vie} go] AR AEHAA J)sE Fasta glo] DCDS, CDS, Credit
Insuranceo] #3F F34 nFT Q4FH ot
19) RIS A AT AP AL Ak s A3 AT AT
2o} @A3ks 3 AT FHHEEZ, 179 62(2008.2.9.) 10-119)7}F A, o)+
in dutolh A} HEATS B ABHA Ao ARG 840 ANE A5
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4 Aol A9, YL AL 49 2540 Sl
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‘ﬁr%‘- B35 7HiARE 74%11” *% FEfel whd o] o gEo] 11
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3) 9199 A7HRBR) BF F)
RaAckel B4 &4 o a9
AugAt A9 98e wEANA AR i Aol nHe B

g Bjoln, 1
A7 G AFeke dbe wEAtE B YRS AgHt 1
QY AGAE ATRAGeAA AN E theat g HolA] wHA%Ge] BAole
T e A8 WP ANE dehia gta Bk A4, AgteoF

44

of AFAt AR AR = AerelolA AFATE EBRlA AdE 97
= 2}

AZbete Bz AR 9B Avtete M40 T gy, YHLAAL L
Doz Qg ATyl A2 AEIE AFEA-fFAAY A4 A% W}
glol AAAAA AL Wolrt, =4, A&7t= AFHAfreE WY AHFA
AS7t=s e AFEold o AFS AET=3 A XV}E}i AR E HolA|g
AV ATtEdE AT BE LTS AAAS ALTES AL F&e)
Aol AA, EX“}FJ} TS Af A8 @_@ﬂ‘)ﬂ B HH7E ol®A

= o] ohe AGTTANE AGTE ARAA A w4 AR
A AEUFATY WA B FlE T Wolold) A9l A AR Aol of
Uk 9, 98 A7 A QoA gons wEdERE AN Es
A Agel ggel B FAH wEPA aPHA Gk A, 99
oAt 47 HEEA %ob 1wt Be ASAEAL RPADE o
A geHoz s BANA gt aa A=A AgAEAe
dge z‘H—'%”*Xﬂ-%O#]ﬁP” EH 98e Wk Aol ohle AgTEAE

46) Robert Merkin, Colinvaux’s Law of Insurance, Thomson Reuters Ltd. 2010, p.9; Wolfgan
Romer/ Theo Langheid, Versicherungsvertragsgestz(VVG), Verlag C.H. Beck Miinchen,
2003, p.185.

7) E‘r”& UM Agek vpe} o] 0CCY DCC°ﬂ B3 FANA B npel go] AEIIESALE )
THES Ao sHAY APdRAAAIRAA LGS AdsH e 59 HEgAE 87
ot w2,
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OLps) o) = AWolur KPSl M BAlsks Bl sjgetA gt

AEIE AFRA Fel ) 9g 98 AhBAoleks wY FAL ¥
We A8 Q3§98 AT ZACE o FHITE e 9o 1Y
AR el Stk SR wAAas Eae ARt a4
Shob EanHa PEHD, WD BN BEFel AFHE Aol o v
8 ARA] AFGo WA B B4 Poln AANPNE BAH A
olFel EAUL. Z N§ASNAY 255 FAolghs WD A3 23
s £a2 wAse Aol ohld 12 A% AgASUFAT Bolgelehe
Fu Ao FolA EdRgolt Fongoz wyl otk ey YR
AA WAL AT AS AR olAAAL AG A AR FA

o SRl FAe] RS ATA AT Y GF' ol S AP

FRE WL oldd 9L Q50 Ao B 4k ASIAE ATAAf

Sfghol 4 U 1A FeHE WA B AWATALS Fol sloir] £
Ao olsd & gt
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AEHE ATRA S AT A TEo]go]ehiz
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eie

AAA BRAA 2 ),

A8e ATAL Ak FFEE U2 ARG 222 A5t el A
FA AR A A9 B nEAIA Ak Ak A
Zug, A8RE, AYnHe 2e A9 AP S R1 9P A%
v AR geb AT Q4F 249 4AE 2doz del AAA 9
Ae A5as o)F ARUAFAY FHOE Ht f49 N2 A8 A
FAAfe QAR nE Aol Bstn Brh LA AR AR 74

AF-A AFEolgo HYPS Axg s ALItE AFEA fdE=

e 2A0R e fA4 2AR AFAEA(Fd)A ke A
T Atk oA AFE AFF A 2 s A o
3

s, ol 8] A o] maAete 4ag A

19) KBE$A5 39972, %) B, 49
19) o3 BN el B W Bgel Folg B 5 Qe AP Fiboldold: AYE et
U4 geda @ 4 sl
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T e A4 ARG ARGRAAIEACLIP)Y FA o= &85 gt

V. AE7t= AFFA FrA A el gt A

L REEe 48 - RN AE

NEFE AFEAFA ALY BGH )5S £PRE olFE o)F 0
o sz AEAA FASE Ae BH LT vsh 2ol AgAE A
b wel 54L& Aolsta o] 3 ;
ALAAFIE NEHFOR wu wFAW A Byl EFAIE Ao
FAse A7k ee PA YTk F A
By AT ANA P AGozA a9 V2 Bl WEANE A
A4 FHAL AGASA Hof AEAFS Aakn ARANA £5
W FEEA ALY 98 FEAME A8PS AR A0R Boh neby

1 5

FA9Y wA BY FAY A5 A 470 Fhue] A BRRE) Tl
EAae FEARNA AEFE ATRA-Folo] B FEL wgdYe HTe)
ANA Aggol Aty FPAT kg AgE AFAA L AG
#8 BYOR 4 @t FHIML AN AR g 22 wies
WFoz PAde FTRTHe PAA T ARAAYS Fol] a9
AE Aeldts B FHUE FASE BAAFGD HBTEs

NG ATHAFolsh AENPS AnsA P4 BT S RAFe AA e
=4, ARAR AAH] drke A, e 28989 wAHtE PoIAE
FARRE Aol 9 e, et AAE ATEAfelo AEnIHS FHHE
A st 2 ol R RAASE AN, A ATAAFAE ATA
b FrrmeE $NE AFAdE 24 A0 LERE Buas A8
A3 TR 2ER GEFATE JlFoR Brhd edle wERYs fAe

50) A, 489, DS DXDS, 5 918, 5 A9 2
4. 26. 1¥; & Z13l= DCDSH¥ERE OME} CDS(’\J%E—C"%‘)E
AR 58 FRa] HAAE FoloF Ak 748

D) AR, 9-10%,

Aga)oF” TKiri Weekly, , 2010
ghafo] 2GR HLskar gl
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488 FE glrh
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oeh A4t AFRA-frolel FES] UE Z AN olM SorE RPFse
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— Abstract

A Study on the Legal Structure of Debt Cancellation and
Debt Suspension of Credit Card

Gyung Young Jung

Recently there have been some issues and controversies over a
financial service sold to credit card holder that provides the credit card
holder suffering from disability, unemployment, death or some other event
with relief or suspension from making payment of credit card debt in
exchange for additional fee, which means Debt Cancellation Debt
Suspension(DCDS). And that credit card company usually makes contract
with insurance company that transfers the risk taken by credit card
company through DCDS contract to insurer, which means, Contractual
Liability Insurance Policy(CLIP). As there are few researches on the legal
nature of DCDS and CLIP, the regulation on those financial services are
difficult to provide, despite of growing numbers of dispute between
customers and service providers. This article canvasses the cases of
overseas on DCDS and the legal nature of DCDS and give path to
regulations on those services to protect consumers.

DCDS can be offered in connection with any type of consumer loan,
including credit cards. As DCDS is sold with other pre-existing contracts
such as credit card contracts, it has similarity with add-on insurance and
has high possibility to mislead or cause a resonable person to reach an
erroneous belief about certain information pertaining to DCDS. And there
has been a debate on the nature of DCDS relating to the supervision

power on that service between the OCC and NAIC in US. Even though
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the supreme court judged DCDS not to be an insurance, the debate on
the legal nature of DCDS is still going on after the legislation of
Gramm-Leach-Bliley Act(GLBA).

DCDS differs from a credit insurance in several respects. The
transference of risk is a hallmark of insurance but DCDS does not
involve the transfer of risk to a third party. DCDS involves only two
parties: a credit card holder and credit card company and in DCDS the
credit card company retains all the risk. And DCDS does not expose a
credit card holder to any insolvency risk, although the transfer of
potential liability to the insurance company raises solvency concerns. Such
consumer risks do not exist with DCDS because credit card company is
merely agreeing to cancel or suspend a debt, an inherent power it has,
the credit card holder does not have to worry about the solvency of the
company. In conclusion, DCDS contract can be construed not as an
insurance contract but as a contact of contingent onerous debt
cancellation(suspension) contract. Therefore the Specialized Credit Financial
Act is a pertinent channel that can include some supervisory means to

protect consumer to buy DCDS.

@ Gyung Young Jung

Debt Cancellation Debt Suspension, Contractual Liability Insurance Policy,
DCDS, CLIP, credit insurance, credit card, risk transfer, Payment
Protection Insurance(PPI), gap insurance, add—on insurance, contract

Insurance
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— Abstract

Renunciation of Inheritance by All the Descendants in
Prior Order

RYOU, Il-hyeon

As to a effect of renunciation of inheritance, Korean Civil Act only
has so simple and partial provisions. Therefore, lots of its parts are
brought into interpretation by precedents and theories. Meanwhile, it is
undoubtedly true that there has been no animated discussions with regard
to an effect of renunciation of inheritance. And, when the decedent’s
blood relatives and his/her spouse come into inheritance jointly, what does
result in if all the blood relatives give up their inheritance? This has
hardly been discussed until recently, in particular.

On May 14, however, Korean Supreme Court held that the decedent’s
spouse and his/her other issue(ex. grandchildren or parents) inherit the
estate jointly, when the all the descendants renounce their succession in
case the decedent’s blood relatives and his/her spouse come into
inheritance jointly. This decision is following its well-established precedent
that those who would give up his/her inheritance are treated as he/she
were not heirs ab initio.

In this paper, I came up with a conclusion that a spouse inherits by
himself/herself in such a same circumstance as that case, under critical
examination of the Supreme Court’s decision above and other views. I
also acknowledge that the person who has refused his/her succession is
not heirs from the moment of decedent’s death. But, it doesn’t mean the

disclaimant has died, only he is just regarded as ruled out from status of



200 SungKyunKwan Law Review Vol .28 No.1(2016.03)

heirs.

However, the logic of Supreme Court and its favoring views still
have their persuasive powers in some degree. So, this kind of problem
needs a seeking process for what fits in well with articles of Korean
Civil Act. In this sense, we have still a possibility that a legislative

approach can be an alternative.

@ RYOU, Il-hyeon

renunciation of inheritance, inheritance of spouse, joint inheritance, order

of inheritance, retroactive effect
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— Abstract

A Study on the Theory of Judicial Precedents about
Existence of Justifiable Reason of the Article 126 in
Civil Act

Choi, Moon—Ki

On existence of justifiable reason the great part of jurists and judicial
precedents believe the agent had the right of agency by the other party
even on overstepping in question, and understand that the belief is
identical with no-fault, or liability without fault. And existence of
justifiable reason is judged on the assumption of objective conditions
seen from the other party in the transaction.

Therefore, when existence of justifiable reason 1is judged from
subjective observations as in the cases of the great part of jurists and
judicial precedents, conditions of the principal that may not be judged
subjectively including, for instance, the apparent representation bestowed
of the right of agency forged or stole the principal’s seal or registration
documents for embezzlement are difficult to consider in the judgment of
justifiable reason. Although on an apparent agent is essentially the agent
without authority, the principal has to have the effects identical from
agency with authority. Therefore, under apparent representation the
principal cannot reject the performance requiring of the other party and
should be burdened with responsibility of performance. Nevertheless, the
great part of jurists and judicial precedents have discussed apparent
representation just as a system for protecting the other party, not focusing

on the protection of the principal’s profit.
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Such tendency has been considerably criticized, and recently some
jurists seek to the balance between dynamic and static profit by limiting
the scope of recognition of the protection of the other party by
self-responsibility or self-responsibility factors of the principal. As
above-mentioned, when existence of justifiable reason is understood as
liability without fault of the other party, it may be impossible to consider
the conditions of the principal, or self-responsibility factors in the decision
of existence of justifiable reason.

However, when existence of justifiable reason and the liability without
fault of the other party are regarded as separate requirements for each
other, they can be considered in the decision of existence of justifiable
reason. In this context, the intervention of the static profit of the principal
and the dynamic profit of the other party can be obtained from existence

of justifiable reason with the function of general provisions.

2 Choi, Moon—Ki

apparent representation, factor of attribution, liability in good faith/

without faul, justifiable reason, burden of proof
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nlro Ao Al Al v Aduidel AN Chenery 4H o] A w)
Stk Chenery 920 M2, FA47|79 A4 diste] HeS 1 A LA
He olfr 99 tE of® 1 AMS AT F 30 PR AR A

2] 5} A] ‘jrE °]1°T A& 4= §lek 40 Chenery v. SEC MM SAAHYY
3|(SEC)7} A=A & AHFederal Water Service Corporation)Q] AIEL 3|A}d
sk AlojA ‘94 o B (fiduciary duty)® <13t X F(preferred stock)E

T e AoE AAsIT of AR diste AWEAdTAE WA ALAE
3kt L, Odﬂoﬂlﬂé%% SECY AAE& #7|stuA AHdE SECE #Eatgict o &
Hell Al tii e SEC7F AW 3t ddEe] 455 wslstA kst she
02 A7 QARE 71E] SECTE AN o] (Al A) 2= SECY Aol HA4
Hatths Alolttdl) & WA A7 HS SECTF AN E ol f7F obd ThE ol
2 SECY AA& AAE F+= fivka Bgrh srd ARl #ste] SECE 9
o= g olfE SAR JdEe] $AFE WA 5 itk AAss. o
AAo] A AxHL, IHHELES I olfd wWE AAL AA AT
Chenery [ H€2 ol A7|%e] AR AR g oo upepAnt 1 AA
& AAZ F QA e AL 3] gsto] B FATI ] =24 Age] ¥
Qo] AGatA EA sk Aolgta Aahed

39) SEC v. Chenery Corp. (Chenery 1), 318 U.S. 80, 95 (1943) (“an administrative order cannot be u
pheld unless the grounds upon which the agency acted in exercising its powers were those upon
which its action can be sustained.”).

40) Amy R. Motomura, Rethinking Administrative Law'S Chenery Doctrine. Lessons from Patent
Appeals at the Federal Circuit. 53 Santa Clara L. Rev. 817, 823 (2013) (“The decision must be
judged based on the grounds relied upon in the record-—-not on post hoc justifications--and the
court cannot substitute its own rationale for the decision.”).

41) Chenery I, at 87-88.

42) SEC v. Chenery Corp. (Chenery II), 332 U.S. 194, 199 (1947).

43) Chenery II, at 196 (“When the case was first here, we emphasized a simple but fundamental rule
of administrative law. That rule is to the effect that a reviewing court, in dealing with a
determination or judgment which an administrative agency alone is authorized to make, must



260 HAFEESEH  H8% H13£(2016.03)

s
)
r
2
2
=
rie,
b
rlo
Jm
Qb
>~
>,
A
2
>
1
[
=
il
o
ofo
i
£
o e
yus)
I,
2
[o
fu
rlr
=
H
Mo @

WS A A (CAFC)S Bl ddo] FaATE AASHA %9k & Ak

Aed ¢ glad 5EE e dAstd ARE AHTE AYE 7 dS B
t}45) B2} Chenery ANVAZ In re Margolis AVA, In re Thrift VA& 2% o 3
AAE Abiol B R 5 e o] W7t ST E, AN 5 & AR ARddlE A8
4 g v F48 # . $8 oM d dAR AR AR AR ERA R
of Ao izt FHArAFAME A AFHEE A&, & AR ARG
Fayute A gt HAraFAAE AU FASEE A&t F AAE
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o)

judge the propriety of such action solely by the grounds invoked by the agency. If those grounds
are inadequate or improper, the court is powerless to affirm the administrative action by
substituting what it considers to be a more adequate or proper basis. To do so would propel the
court into the domain which Congress has set aside exclusively for the administrative agency.”).
In re Margolis, 785 F.2d 1029, 1032 (Fed. Cir. 1986) (“it is inappropriate for this court to
consider rejections that had not been considered by or relied upon by the Board.”); In re
Thrift, 298 F.3d 1357, 1367 (Fed. Cir. 2002).
45) In re Cominskey AFZ1ellA] CAFCE 9] Ayl #atole AutolA AEshA] Frete
CAFC7} Ago2 Ad & grka A el
46) K/S Himpp v. Hear-Wear Technologies, LLC, 751 F.3d 1362, 1367 (Fed. Cir. 2014) (“The PTO's
rules make clear that an inter partes reexamination requester may not, except in limited
circumstances, submit new prior art evidence that was not cited in the reexamination request.”).
47) 37 CFR. § 1.948.

44
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2. 54

TdoM e Jellads dFe A ddA s SdFas dvd ¢ jla, 5
sl as wdsks Mo AWEs| M A (Federal Patent Court)ito] S3|Faids
A BEs 4849 S aihdoa e A% (complaint)oll & A= Ad7]wo] A
A R QA HU56Y Ee FHESAAA HEHNY Ad7]eol AAE
T2 k0 1AM ANSSULE vt AEY A HETLE 220l
Ao M2E SAE F71E ¢ AvD AEA AEd Add7Izdl desto]
Seldze A e ke g WY R 53 9A9 dAndE 23
SHA = Rl M AT e AT & k2 20099 Ak Ao, RE A
d A2 1A dACAM AlEEofok dtarss) 24 ANt YS dFHoR
1 ol J Sem ] skt

o

.
“
AN AARE Ao 7] %3ke] sBkaleiop 3kt s thak
o
PN

weE ARdel diste]l FAAS Aol A= BFel ekl AR AMdo] =94

48) Alexander Harguth, Quick Guide for US Counsel. Patent Litigation in Germany, 2012, p. 4 (“Only
one court in Germany, the Federal Patent Court in Munich, has the exclusive jurisdiction to
adjudicate nullity actions aimed at invalidating a German national patent or the German part of a
European patent.”).

<http://www.mwe.com/files/Uploads/Documents/News/wp0312a.pdf>.

49) Bardehle Pagenberg, Patent Invalidity Proceedings, 2013, p. 5 (“First instance patent invalidity
proceedings are heard by the Federal Patent Court in Munich, following the principle of German
patent law according to which questions concerning patent validity are to be decided by a
specialised court with judges having technical expertise.”).
<http://www.bardehle.com/fileadmin/contentdocuments/broschures/Patent_invalidity_proceedings.pdf>.

50) /d p. 6 (“An invalidity complaint may be based on new prior art as well as on prior art which

has already been evaluated during examination or opposition proceedings by the German Patent

and Trademark Office or by the European Patent Office.”).

/d (“In the first instance, the court principally investigates and evaluates the facts on its own

motion (ex officio). This means that a plaintiff who has initiated patent invalidity proceedings in

theory has no obligation to actively further these proceedings. The court could even search and
introduce new prior art to the proceedings.”).

52) Id p. 7 (“The patentee may amend the claims of the patent in the course of the invalidity
proceedings within the scope of the original disclosure and within the scope of protection of the
patent as granted.”).

53) /d p. 7 (“This is because since the revision of the procedural rules for invalidity proceedings,
which became effective for all complaints filed on or after October 1, 2009, all potentially
relevant facts must be introduced to the proceedings already in the first instance.”).

54) Id p. 7 (“According to the new procedural rules for the second instance proceedings, the Federal
Supreme Court has to base its decision, as a matter of principle, on the facts determined in the
first instance.”).

51
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AYde U U £ 9dolq S8He) ARRse &R
dqate] Salge]l AEAS SHWe] o|AF Aol Awe] AAL AAA
F3 BN vz E8Fae) vste] wudre 1 Ao e A3
%o AZE & ol AL FAdT. @ SHTEARIN AR Aer]%ol
A%D 5 dE A% 2 QYolth. SWLeA e AYrlo] AFE 5
= Az 43l (SdAAY AYS BEds] dte]) EHAAE ATHL
448 5 Ao, BAdNE N2e A7) Ssuve 449 B2 d4a
T ESYe Ad7% A% 9 S84 J3e Aam 1 7|Fo] Ay
W oARe Ad71%9 AFE BAban 37de] AAE BrhbelA Hrkms
S Me Aol iR WEAnE SN AFHA ed
A7)0 ARopaAN AEA AZHA ook s AL Foda wolr o
g ol F a9 el A9 Gato] A NaAr|%e] AZo] A5 Wolr),

=ol3} g2 $euets SeRay Bukd QoA ARAAFIS $ga)
ARAAFY oA EdWAe Ane] Aol gt ATy, BE, 7
=399 Wl AAEAT AsaAn 1 44D} AnaAFele W
i E 2aa. % AR8AE A9Be AZo 4deA oi2 due
7] 9% BAL g3 Ao Ak au Ea o] ARAAT o WS 2}
e Aze BHe o] A3 AR WANE ohyHE Aol

55) Jd p. 7 (“There are narrow exceptions, for example if there are specific indications which cast
doubt on the facts of relevance for the decision as they were determined by the Federal Patent
Court. New facts can only be submitted to a very limited extent, for instance, if they concern an
issue which has observably been overlooked or regarded as immaterial by the Federal Patent
Court, or if the non-assertion does not involve negligence of the respective party.”).

= E5Y A|83(4)Z(“The Patent Court can reject means of attack or defense by one party or
an amendment to a legal action or a defendant’s defense using an amended version of the patent
that have been filed only after expiry of a time limit as stipulated herefor in subsection (2), and
the Patent Court can render a decision without any further investigation if 1. considering the new
submission would require postponement of the date for the hearing already scheduled and 2. said
party has not provided sufficient grounds for the delay and 3. said party was instructed as to
the consequences of not observing a time limit. The reasons given for the excuse will have to
be credibly shown.”).

57) <http://patlit.blogspot.de/2012/12/new-matter-in-2nd-instance-nullity.html>.
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58) KLY, “ATAEL RIS SE R F AR AL DT R A E M, TR E SR S s 1996,
4317
59) LESUHE, “INMEAEM AW B R E R SR PRI, b EE W %R, 2011,95-9
B UL FRIE, R s S sk e T AE, R, 2004, 30-311.
0) A71eA AT 2 PH7IHESFAHLS)) o] FoFE o558 e A AEHA &
31, 5540l A *73 Hojie] o g AEd FAHAE r]sith
61) BB BEN A AR TR A 2 S AR nE R M A ), ThE R WS %R, 2013, 74
62) A TATECOR AU T AE Z5594%(¢ %&’iﬁﬂlbUFa—fEfﬂfkﬂﬁ(imfffhﬁjiriitfﬁlﬁ)ﬁ 5
(RN UEEPEMIAAEEHE, VRN P e EdE, AR A7)
63) 2%, qb%”’i’*l{TBUﬁl\EPIE’IL\EPJJ:&ZE&# P T, A, 2004, 39
64) B4R, “CATERLT SRR W E——LL (A TATEGR AR T iE) 84T
%ﬁ%”, (RGN YN IR S
<http://www.shezfy.com/view.html?id=6904>.
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5, 551
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