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— Abstract

A Theoretical Study on Constitutional State Responsibility

Park Sangdon
Kim Il Hwan

Demands for publicness nowadays are growing as society changes
rapidly. As constitutional law has not only a normative but also a factual
nature, it is closely associated with social phenomena. It is also closely
related to the implementation of publicness by the state, as it functions as
the state’s fundamental law that regulates the state and its constituents. It
is therefore necessary to define how a state takes the mnormative
responsibility for its social matters, giving consideration to the
constitutional state responsibility.

This article is intended to discuss the constitutional responsibility of a
state, based on the concept of the common responsibility to cover all
legal and non-legal responsibilities. The constitutional state responsibility
has four components: a state as a subject; the constitutional value as
instance; the constitutional duty as the object of actions; and the people
as the object of attribution. The concept of a state embraces both narrow
and broad meanings. The former is an institution that exercises the
governmental power, and the latter refers to a human-spatial community to
determine the common will and to establish the state in the narrow
meaning. A state in the broader sense decides the core values, which are
expressed as the constitutional values in the constitutions. Its constitutional

duty is an oughtness derived from the legal demands based on the



30 SungKyunKwan Law Review Vol.28 No.2(2016.06)

constitutional provisions on the fundamental rights, system guarantee, and
state objectives. People refers to individuals who possess and exert the
sovereignty, and the collective exercise of their sovereign rights is
expressed as a single and indivisible intent of the community through the
state in the broader meaning. As such, the nature of the constitutional
state responsibility bears both legal and non-legal responsibility, despite its
appearance as a legal responsibility alone.

Where emerging social issues require state actions and cannot be
resolved by the autonomy of the society, the first step is to review the
existing constitutional values and duties to determine whether the state
bears responsibility over the matter at hand. If it is impossible by the
current constitution, then an amendment of the constitution to accord
normative power to the state’s non-legal responsibility and convert to a

constitutional state responsibility will be considered.

ﬂlﬁ W Park Sangdon - Kim Il Hwan
State Responsibility, State, Constitutional Value, Constitutional Duty,

People
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A Study on the Protection of Personal Video Information ... 77

— Abstract

A Study on the Protection of Personal Video Information
according to the Spread of Utilization of Mobile Video
information Equipment

Chang, Inho

In recent years, the technology of ultramodern portable electronic
video recorder device develops so fast in great applauds. Furthermore,
many countries, including the Republic of Korea, try to support portable
video information processing equipment as the major growth engines in
the future. As a result, The usage of mobile video information equipment
like drone, smart glasses, vehicle black box etc has soared at rapid-fire
pace over the past several years and changes our lifestyle as many people
prefer convenient life.

But some fear using mobile video image processing equipment could
infringe on personal information, especially personal image information.
Illegally accessed personal video information can be wrongfully used by
the users of portable video information processing equipment such as
national organization, private institution, drone user, black vehicle box
user, smart equipment user and son on.

Above all, collecting personal video information without the consent
of the person is a significant privacy concern. With the technology of
movable video tap recorder, it seems the debate on indiscriminate

infringement of personal video information will continue. This poses a



78  SungKyunKwan Law Review Vol .28 No.2(2016.06)

threat to personal video information and human rights, and consequently
to human dignity. Like this, mobile video information equipment
technology can be used either for good or for evil.

Many fundamental rights such rights to privacy and secrecy as are
based on fundamental rights are on human dignity. Infringement of
personal information, especially personal video information is a threat to
privacy and human dignity. This means nation should stop violation of
personal image information by governmental institution or individuals
using video information processing equipment such as drone, black box,
smart glasses etc.

Therefore current personal information law system should be improved
to prevent misuse of mobile video information equipment in drastic
changes of portable video information processing equipment technology
and realize constitution-friendly technological society. And, The legislature
of the Republic of Korea should improve the legal system regarding
personal information finally help the victims relieve their personal video
information and guarantees the constitutional rights of the people such as

privacy and restore their human dignity.

@lﬁ W Chang, Inho
Video Information Processing Equipment, Mobile Video Information

Processing Equipment, Personal Information, Personal Video Information,
Personal Information Protection, Personal Video Information Protection,

Constitution-friendly Technological Society Human Dignity,
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1. A5 EH#(Code des marchés publics)¥ EU 2355852 H]45)
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ghH}t 2006 89 1€(2957) %3 Decretoll 2late] Ak AHE AT} 20061 84
19 AARE B Adi%kiDecret)S 2004d 39 31¢ wHEA A %Fﬁoﬁkﬂ
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45) Jacqueline MORAND-DEVILLER, Droit administratif(édition 2009); , Montchrestien, 473~475p

EEER
46) A2z = BT S fabdzi~ =7)eh 7l Sels BT U W RE A
whAlgh AMAAGA Lae FHWdel @ & sltkw qPgda Uk “Les pouvoirs

adjudicateurs sont d'une part I’Etat et ses EP autres que ceux ayant un caractére industriel et
commercial, d'autre part les collectivités territoriales et les EP locaux.”

47) Les marchés publics sont les contrats conclus & titre onéreux entre les pouvoirs adjudicateurs
definis a larticle 2 et des opérateurs économiques publics ou privés, pour répondre & leurs
besoins en matiére de travaux, de fournitures ou de services(Art. 1 du CMP 2006).

48) Les marchés publics sont des contrats conclus & titre onéreux conclus par écrit entre un ou
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7} BE FAL, £ B3 AR Bz Aol v 2004/17/ECE
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TE, FAAN A 2 TR (Utility)okell A= Axlelth). =gk 19899
(FFxY), 1992d(F ) 5E AdE Aol A&d Ak diste] FAYZE
ol erehgk YA FAE Adto]l HF A FHA, Sl B olE A
7F 5YE 7]FAA o] FARNEE FFzel| 3 A2 M (Directive 89/665/EEC)
3} FoJakde] #Ask A A A (Directive 92/13/EEC)e] &8+ a1 Ao, 2007
sojel Al FAol 3 A A Directive 2007/66/EC) 0.2 S5 3t}
olF FHAANLI = 20109 Dk, A&TbsstaL, AREEEAA A
9ek 5 20209 Zdé.k’% THSAA, A Hale] v)wke AALAH, A -
Aok - AAel 7ukgk FAlS FX, A3 AGEdE o]FE F e w2
AEE AIE BEE FEA, o8 2 EUY Ags whdsto] 20140 o
27 %%&%X]i‘(Dwectlve 2014/24/EU)JJr At Oé ]’Q(Dlrectwe 2014/25/EU) ]

W0 A Ho] AA S Ur (Directive 2014/23/EU) 50

PN T Kliikite] A8u s AR ERtEE deto] =
ol Aoy, fek MBplrelA 8 A5 dAow s 20019 124

plusieurs opérateurs économiques et un ou plusieurs pouvoirs adjudicateurs et ayant pour objet
l'exécution de travaux, la fourniture de produits ou la prestation de services au sens de la
présente directive(Art. 1 de la directive 2004/18/EC du Parlement européen et du Conseil, du 31
mars 2004, relative & la coordination des procédures de passation des marchés publics de
travaux, de fournitures et de services).

SHFEAEC)NA TEZIHALE 19719 AARD TLEAzY B3k 2 2(71/305/EEC)S A
Ao g 1977dol e BEEg ek A 3( 77/62/EEC o] AR o]F 1990t} }_tﬂ-cﬁ] o
2= EFo &3 XA (Directive 93/36/EEC), &-Akll 3+ A X (Directive 93/37/EEC), &40
#8F A& (Directive 92/50/EEC), &, AU, 2%, $-H T 4712 J9d] thste] 2k( Ut1 ity)
of #3k 2 (Directive 93/38/EEC)S Ttk = 54 AU}, “EU saxdygAle digh A5, &
AHATH2015. 2.), B2 T35, 167~168H.

0) A3, AA=E, 170%.
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51) "Les marchés passés en application du Code des marchés publics ont le caractére de contrats
administratifs."
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53) SRS Adlo] FBAE whesHs Aol
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Résumé

L’étude sur le contrat administratif

Lee, Kwang Youn
Kim, Chul Woo

Les contrats administratifs, dont la nécessité était contestée a 1’époque
autoritaire, voient de nos jours considérablement augmenter leur importance
avec la démocratisation du milieu administratif et la croissance de la
coopération entre I’Etat et sa civil.

En Corée du Sud, la concession de service public et la fourniture
constituent deux domaines principaux de ces contrats. La premiére a été
traditionnellement considérée comme un acte administratif unilatéral au sein de
la doctrine du pays, mais elle est maintenant définie comme un contrat
administratif qui appartient au droit public par la Loi relative aux
investissements privés sur les infrastructures.

Quant aux contrats de fourniture, il manque de cohérence : influencée
autrefois par la théorie de Fiskus, la doctrine et les jurisprudences
sud-coréennes veulent toujours voir ce contrat comme celui de droit privé qui
fait partie de la jurisprudence judiciaire, tandis que, lors d’une faute d’un
fournisseur, on laisse recourir au recours d’annulation qui appartient a la
juridiction administrative. Il n’est d’ailleurs pas raisonnable de diviser les
contrats conclus par I’Etat(y compris ses EP ainsi que les collectivités locales
et leurs EP) en celui de droit public et celui de droit privé selon la loi a
laquelle appartient chacun d’entre eux, et d’insister pour prendre les contrats

de fourniture pour celui privé en s’attachant a la Loi relative aux contrats
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conclus par I’Etat : en fait, cette derniére accorde une position égale aux
deux parties du contrat comme le font les contrats de droit privé. La doctrine
sud-coréenne qui a suivi autrefois la théorie allemande, a longtemps considéré
un contrat administratif comme un contrat signé entre deux parties égales. Il
n’est donc pas correct de vouloir dire qu’un contrat conclu par I’Etat fait
partie forcément du droit privé selon seulement la dite loi. Plusieurs clauses
de cette derni¢re laissent, au contraire, entendre que les contrats conclus par
I’Etat soient publics : il s’agit de al.2 de [D’article 5(concernant les contrats
honnétes), de D’article 27(1’accés limité a I’appel d’offre pour les fournisseurs
fautifs), de al.2 de [Darticle 27(amendes), de [Darticle 28(réclamation)...etc.
Ainsi il serait plus raisonnable de qualifier les contrats de fourniture signés
par I’Administration de publics, et de reconnaitre que 1’administration excerce
du pouvoir public dans le choix du fournisseur ou les pénalités sur les
fournisseurs fautifs, pour enfin ouvrir la voie d’annulation. Pour cela, il
faudrait soumettre le contrat administratif au plein contentieux. En plus, il est
nécessaire d’établir un code unique relatif aux marchés publics qui régira les
marchés de fourniture, les contrats par I’Etat ainsi que les investissements
privés sur les infrastructures. Il faudrait également soumettre les contrats
administratifs au droit public plutét qu’a celui privé : en effet, les contrats
privés empéchent de réaliser des intéréts publics.

Enfin, pour aller de pair avec les tendances internationales dont les
directives de I’EU(2004/18/EC) et le code des marchés publics frangais, il
serait aussi désirable de mettre les personnes morales de droit public et les
entreprises publiques dans les pouvoirs adjudicateurs qui sont pour le moment

limités aux seules organisations administratives.

_@;J W Lee, Kwang Youn - Kim, Chul Woo
Contrats administratifs, Concession de service public, Th orie de I' acte
d tachable, Le contentieux administratif, Loi relative aux contrats conclus

par I' Etat,
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— Abstract

Eine Untersuchung iiber den Rechtscharakter von
Ecologicale Naturale Karte(ENK) nach dem
Naturschutzgesetz

Kang, Hyun Ho

Die naturwissenschaftliche Entwicklung geht sehr schnell in die Hohe.
Neulich koénnen wir durch den Go-Wettkampf zwischen AlphaGo und
Sedoll Lee erfahren. Diese artige Entwicklung geschieht auch im Bereich
des Umweltschutzes z.B. in der Form von Ecologicale Naturale
Karte(ENK). Am Anfang entwickelte ENK mit der unterstiitzenden
Funktion fiir den Naturschutz, mit der Zeit ist ENK dadurch als
Steuerungsinstrument eingesetzt, dal ENK je nach dem Wert der
Schutzwiirdigkeit in vier Stufen Stufe I, Stufe II, Stufe III und Besondere
Stufe eingegliedert wird.

Das rechtliche Problem beginnt gerade dort, wo diese Stufenverteilung
mit dem Erlaubnisvorbehalt oder Genehmigungsvorbehalt fiir
Vorhabenszulassung zusammengeschlossen wird. Obwohl ENK am Anfang
fiir diesen Zweck nicht geschaffen worden sein konnte, wird ENK fiir die
Nutzungskontrolle von Grund und Boden gebraucht. Wegen dieser
Funktion von ENK gibt es verschiedene Rechtsbehelfe gegen die
Einstufung des Gebietes fiir eine besondere Stufe.

Darum ist es der Rechtscharakter von ENK zu untersuchen und als

Umweltplanung, umweltrelevanter Verwaltungsakt, Verwaltungsregulierung



134 SungKyunkwan Law Review Vol .28 No.2(2016.06)

und auch Feststellung des Gebietes nach dem jeweiligen Gesetz zu
qualifizieren.

In dieser Zeit gab es ein Urteil vom koreanischen Hochstgericht im
Bezug auf ENK. Die Drittbetroffenen von der Herabsetzung der Stufe von
ENK erhob eine verwaltungsrechtliche Klage gegen den Umweltminister,
weil dieser ein bestimmtes Gebiet mit der Stufe I nach der Stufe II
herabgesetzt hatte. In dieser Klage beurteilte das koreanische
Hochstgericht, dal die Kliger keine Klagebefugnis hatten, denn die
Gesetze, die ENK regeln, keinen drittschiitzenden Normcharakter besal.
Jedoch gibt es andere Meinung gegen dieses Urteil, und mit dem
Riicksicht auf die Wichtigkeit des Umweltschutzes, die Tendenz der
Erweiterung der Klagebefugnis und auch die gesetzliche Regelung ist m.E.

die Klagebefugnis zu bejahen.

M W Kang, Hyun Ho
Klagebefugnis, Ecological Natural Karte, Naturschutzgesetz,

Drittsch  tzende Norm, Adressatentheorie, Umweltplanung, Verwaltungsakt,

Verwaltungsregulierung, Klagebefugnis
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— Abstract

Some issues about default by obligee

Sun Hee Lee

The obligee is in default if he does not accept the performance
tendered to him. Even though the obligee does not have an obligation to
accept tendered by obligator in general, the civil law gives some
advantages to obligator offered who sincerely offered performance to
obligee.

This paper deals with some issues about default by obligee.

Firstly, I searched recent international and domestic legislations about
obligation to accept.

Secondly, in relation with the requirement of default by obligee, I
investigated the distinction between impossibility of performance and
failure to acceptance. 1 studied lawful refusal of acceptance in relation
with defect, as well.

Lastly, I looked into Section 401 providing that the obligator is,
during the period of the default of the obligee, only responsible for intent
and gross negligence. It relates about the effect of tender of performance

and passing of risk.

ﬂlﬁﬂ @ Sun Hee Lee
default by obligee, obligation to cooperate, failure to accept, tender of

performance, burden of risk






UNCITRALS 9EAHAE RdHo| B3 A7
- EA-AETRHYY] HIE Aoz —

III. UNCITRAL ®rEAY LAAA
#3937}
LA 1. UNCITRAL ©EAZ ABAH]
T 593 274
. N 2. 449
R ‘
I UNCITRAL w2zel spiAga gnAe &
w3 Fa xgﬂ Ty 7 o] TAlHFY] 2 ] =7 1Al
L gude = De—chela o} FR AL FAH-FA 572
;q o 1 Eo]
2 ig:ef]umy AN Sy saeaagige An
. 10"
_ 1. 54 7ide] #rd
oy 7] o] IAJHFH — E 2] =] HFAl : =
4, FRAY FAYH-FA 571 3. auel e
4, GRA] FAYH-FA 5742
V. 4%
[ & 2 ¢

ol A= 2010. 6. 10. “EAF
H)o] 111245401 2012. 6. 11. %€ Al@=H 1 vk 9 wgoﬂq u];a S
1 9] I

o] g 1 o, X ZHHJH 1% ?—‘9}5}. -




172 PRAFEESHFH  528% $255(2016.06)

UNCITRAL gAY Ryt A48 FEHS vusind, O s2-A49 7

HHE UNCITRAL SR A Zwy) 2o ddd “gr2d"ef 74y

@ FA= HRAAARA, gREd i Wl AR Aol7t v A, O

FhAE gRYdAe FAERA 5
J

o
Hr
)

lo
:>|4£
r
)
)
Ry
=
4
=
ol

|
por
|o
fil
>
H
R
2
oj
e
oX
o
A
-4
ok
4
%o,
rr
M

whg s o, @A FAE B
52} 5 ]

3
Adelor s sty AAAREIY LHZe BEE A AR 37
aFEojof g Fojt}, 1 W] AAAEHALZY BASIIAEE Y 2HE]
AR Ae AR F50 B9ehs Ae AS4oR ndste Aol nhghe
thal A7pe.



UNCITRALS] 2T 22— 248 o7 173

T

I. }\-]E_

e SR F4o FH=d & S VA

T3F Astd A, AARAIE ddEt o Alzke A71RA Y vt

b o]y e AAHAY d2 F s AALS Y SEAFo BaFw 2

vx2ge HEF7L AA BG4 AL o s FAAE otst A&EHL

Atk Aol
7

AFAZ A& °

| FRAG G, Fgitd O
7 A 9101 HEANTE L5 3

dhd, Sty A gAY SAHE A A A, Ade] A iH?
Al g T4 o= I FAGYo] Fgatel] nlsto] A3Ake] et &AM
of SlolM FAZF EARET. T, gAtoly AW Heds wrkeks HAE Ut
A 7] wEel Featkst 22 tAdd FAgHel EAFTH, o= HEAY
TESe B T T F2 Uk E Ao

HEANTES G377 A7 et 2X UNCITRALL 2002958 Zb=9

GEH YW Ruls AA A YA F(UNCITRAL Legislative Guide on
Secured Transactions, ©]3F UNCITRAL 4HA3)2), a3 HH-G7]Aeo] gt
UNCITRAL A %(UNCITRAL Guide on the Implementation of a Security Rights
Registry) ol Wig 2d& Mdsiqict. olgfst A5 435 vg o= UNCITRAL
A6 72 ¥HWorking Group VDOlA &= 20139 129486 Hra A e 2y
(o]st “HEAY REW) 2t AAAES st 3| oelA ol HrRAY LY
Heks &4 fAbolEo Adfstar itk
g garol A= 2010, 6. 10, “SARAA SO HEA #d HE(o]g} sAbA
HFEH)o] ARH 2012. 6. 11. FE AlPFHL 9} %Zﬂé HeA W=
UNCITRAL ¢4~

ol

l‘.ﬁi

rlo

E AW A (Uniform Commercial Code) 98¢ B& %‘?}%

D A4E 9, 20159 119 24297 959 34 - 20169 AABARAY -, chelAAR AT, 2w,
2) GHAUAF ] Zoko] tigh Y& A, “UNCITRAL TEEA ] #Ast dRAH 2ok, =
o, THAME, A3 45(2006), 419 osh A, “BRAYe ¥t UNCITRAL JW7}o]
o} | %‘EJJEH A3y TgAAYHAT, #1537 23(2006) =
3) http://www.uncitral.org/uncitral/en/commission/working_groups/6Security_Interests.html $ UAFo] E o]
2ME W82 HF o] opde Fod A




174 PRAFEESHFH  528% $255(2016.06)

Aol igol TR Mok Ao Ao I HA oY, B AHHA = 5ok
o 7189 of EqiEA & AREd did e dF ¥ A 49 o
A wEe Aol fek 2& Y A9 o& 1T w, UNCITRAL HiA
A AHARY FoI AmPeE st Ayl miHA 4E AmEe] U
85 e Aeea, ¢ ARSd W3 B -9 dAEe] WkE SR 1
gotel ¢ W AA Aol W F-E A Aol mEA R Aot

webA 2 =2 UNCITRAL FEAN 9¥AH 5 3= abAd suyol
=qEA e T8 A=Y thete] avfetar, oAl Hrh 3 e e &
4 oo ste] AvHE A& HRE vk WA Lol At UNCITRAL HEA
AWAR FoAHE A, MAAE TA g F2 AxEd g 37}
= AR, VoAE 9 248 EdE sto] a3 Huyd =9 A% &
Tl NS Medtast s,

II. UNCITRAL SR AY YAl & F8 AH

UNCITRAL ¥R A dHAHY FA-AA GEHS vusud, @ 5244
HEYe UNCITRAL gREAY JHA-} de dds “Jdia’e] sde] gloe
d, Q@ AE HRAAAA, gHE gk Mo JdAME Fol7t guke A,
© sa-AA gRAE SRR A%k SV T AHedes A% W

hud

0 7% e B2t FUY sl e w94 AElq DAL 9RA1e) 93

v vEE Y 89 o) Ansion, 4% BUR A AdS wds @

ok A8 dFela JtHAAE, ¢ CRbAN o duol #d WE, o Faud 14

o Ayspge) eolg FHO=, WARESH APLE0L), 1IEl 7k, B g o

PR UNCITRAL ShiAd) iaAael S71Aee FAS7 A0l Bat o} gigle
VAL

o
=
52 o

H A5 S AT ohd AREPEAe] Aesgn. Jelsel BAS/EAE Aol Sorsel
T BElal A3 9 AEE Eq;sﬁo]: = Ad)| 71zﬂsﬂ ou (243 4)]9F Ele Hi)
3= Adf[AAW “ZHJh:PE_ﬂ{LH,] o]iz% Wsle} A ].tﬂzs]— 21]069_ 2011), 1351::4’ |

@z, ”54 XHJ’J“E AT, AAESAF 2013, 448- 449“4 2 A 9
5) ZARAE SdEHA FoAHOR s FEL @ ES dREY & 1:01 SN oy 2] 9]
1:01041?_, T, A7, G gRogY] WY A, @ 94 X—qu%ﬁuqﬁ @ ‘:PE_%Z*,%Q] Hé
9. © Tuae e 53, © gnas AA, © DS HH5 A, © /1E

O

A2 7H*d, AA el W do] S = ADA oF, @ AHARTE FRAC HJ
s % itk AAE, ool =wr 4), 8H. Ak E‘l\it” A 24 =Ross 4
AN, & %H*‘H HETA, W*FA A1374(2013); HH1Y, “%&%&%ﬂﬁ} A 5.3} xﬂ
ae] #BeAd”, IS A49d ﬂ]1§(2014), 184, gk zH AR AT 3} o] o3
az”, F7}3i%'dih A4A A1S(2011); AR, ko) =#(ZF 4) 5 RE

(<

6) o FolM= gl =UehA] e Al=e] Wb 3 Fad F oA Al Prie g



W, UNCITRAL ©RAZY dHAHe SAGRFgoz Figdngde] JHsta &
e dFedoR Aa ves A @ 7 oM E F AR 4] e
AEE A= A 59 zolds zZreth webA ofedt FEs FHOE =9
A=

1. BREAY 7Y Y&-ddd “FR Acsecurity righty”d] /g =Y

UNCITRAL HEAZ EdH A2zo] mE HrAS “Fitd giste] A<k 9
st AHE AEA Aw e AFY o]dS HrReE dgTola, ol A
g o] oA Flel A E Eetete ldelth BAAEo] ‘HEATS

A Eobtt AYEE= AL ofth ) UNCITRAL HEAH RdWodE g
ot

i
s

Fu

o

] =9] security interest 7Qdol] &&= security righto]lgl= Hd oz dds}
| stetstar Aok oyt g ‘Wl X T H A E(single comprehensive
regime for secured transaction)& 23}t
sk ZlQldH], ol& @EA Jds A4F.7 A
A A stelA AFARES vv] e PR S QUG FF FA A
dAee AdAor drye] AAS 7R gdRPoR oA,
T1euh UNCITRAL HEAY AR E FRALES] £
8] BAste AL ol M AFAFEAN S5 2 3

2o WY Sed ANE

X

rlr

BUUAR A WES WY

=
o

qom Aodth Heq HAF Bu

ol ofr

_,_‘
N

Y
[
i
ofo
SE--5
rlr

(SN TR (U )

Qi L =270 T\l o ) E[_]_ 1, i H
Al o=t Ade el wet dEerle @ A= Algeith. UNCITRAL
gAY QEARE 2047 BuAA Fos gel 482 WASAY, 1

7) A9, TUNCITRAL WG VI A Z] Redye] #
8) 444, TUNCITRALS] ©E4 PAH o} $-2lufe]
9) AR HEW A2x 5%



176 PRATEESHFH  528% $255(2016.06)

t}.10

UNCITRAL ©E A ARAHE T8
A et F, FEE Ee Z
AAeEe A, f7hed, T

A A AR el BAEo
S

=1

2 4 Ath1D UNCITRAL HRAH YA
APk A (all-asset security)’ & &]-&8tal 9],
HH= Aotk §-5H R (floating security)!2)7}

S84 oar, Mot Aot FRE AlEe
o

2 A9-20528 Fol ALAS B 5
F40] 2 Aol dhatel® FRAL M & UES TARACE A9-204
e, grogeld Huile] 44E F AFAL Ul ASE A vstol
BRAS AR S 2% fa oUT FFASANEYY FANS
ARF AL FAPUA AGRNA Y FoF FNoR Fhwrnw gL

EKil ZﬂE} E*@}Q Oﬂ‘]l°ﬂ
27

o)9% UNCITRAL aAd A 3el guda44, ‘H% 4 gnas, g
(] o
A

(¢}
of $lold 2 AFS Fi A ¥ AL g BAFAEC] A&AHA Ao

= o

A FEARE 7R 488 Fdst & 5 JEF 517 et

10) ¥ 2

11) da 2

12) 71949 A sle] Frekdor y|dd dFal= Aakat Zae] AR S v PR
Aes 4 9= dRAL FLsl WA Azt P Take )

13) ¥, “nlake] REeku AR, AP, A0 43(2003), 1779,

1) 247, B NSt - BRARS o] B9 AL 7, WA AEC005),
13-14,

15) F= AP Aldge] HR SE A= Hre] MelE Sfeta FAA-A A A SO FAA
2H, EXM EAe A e, A WSS fisk w3, sS4 Ak Ay = v

3t Fedh 58 A& m gry. Az, ‘o] 19899 AAIAE Y —ri’ulﬂ , HEAE
1991 3. 14(N0 2012).
16) F3=%, “VIdgRARE Zo] B3 AT - FeHEHE (floating charge)E TALZ-", ¢

*ﬂél&& A1327(2008), 298-299H



UNCITRALS] 2T 22— 248 o7 177

3. @R 59

UNCITRAL HEA Zy dwd
HaAIRE A3AA A H&etr] M=
< dloF drhar qFAstaL JEHALSR).
ZAYHo| B2 HYolARTE 0L $935)
BERE 717<H gu A A, guAEae A9, A g

Repge AHoE AYslolel SR, Adye NFE

ofl
>
>
o
lo
ol
o
I
of
.
12
rE
o
T

)

£ o

=
ol mf ol 2 ox

H ’
= SARRE e

2L
W
Ry
o
o3
=2
>
e
=
inj
Ho
N

NN

o
)
12
o
=2
rir
oft

>~
=
_|>i
Lo

I
o,

o 011'1 olﬂ rlo
N

u

2}
o

>,
N
4
e, -

n
4 b =
2 = Fo

oft oo 19 49 it
o,

HE s
gt 3 HH XVH UH7L T 715} 111"% = %ﬁ‘, “H Es
e, A, wgs, REds, st SR ko] BAE= =
of FEAMIO R HE HE RS 9 1?’35}18 019} EE ?"4% A<
Ao MW HEEA, oM 7

90t} UNCITRAL R AZ Zdwof w}:ti %EWM D‘E-Ewﬂ ko] A3zl
g gdens 25W 1 a8 Mre 57 e AAods A ¥yE=
GRSl = (proceeds)ol A 162 A1), 22y F9 thek FAHLH
< obA mE ZEHA A gok7] Wil AtdE @ gk whebq UNCITRAL &
B A2 ol e AsA A3Aa 7|3kl AFE Fa AvkA1TE Al
23}).

Hd

L

4. FRAY FAYH-FAT7IHA

UNCITRAL gRA AL SAG7HA S ke, o=
Holl dste] FHFAA 71Aste] S71dke AomA TEAdFoe) 948 uf
27 FEth(A4d para 18) o2 g SAG7IEA O] MiFs7IEA s e 7hg 2
Aol e HRAGMY] P8 e AL F OHEAR AES &
Aoltt. e 5717k nHd, A3l g
shs 7lee stER "RAAVE I e FEAel dis) Ads A sl

7) AJCN.9/WG.VI/WP.2/Add .4, paras. 35-36.
18) UNCITRAL ©RAY 2 A2z
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22) YHAA w7 A/CN.9/WG.VI/WP.2 at para 2; the Asia Development Bank, Secured Transactions
Law Reform in Asia: Unleashing the Potential of Collateral (Manila, Asian Development Bank,



UNCITRALS] 2T 22— 248 o7 179

ey ®E yebrh UNCITRAL BE A ¢

3}, ddjstgtozy At Axs e

WA 9oz RE 2 S we ‘o #3t Fholy
A

HAAE B3 FEAGAEE Y
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Organisation of American States, OAS) . HWH"S A7
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SRt e W Qi) gk HUle] SAR

CHEANE FA8] A

M=s gl o] HrldA tgd ARlE ok 9= AT gl &
P& ¥ 7ol 2 ol HA4 Zlve A ol AHEH ojdx &
¥ Edye] w= 5 A=l festve A A6 8l (Commercial
Finance Association)®] &l FEI)I= & 4 vt AAFEFI= 1= &3,
AAAEZ 748 24224 UNCITRAL 4HAS AAsted & 4T< 89l
02 FdEgde dEAHE Agste AN v=edddAd A9He] =
e e Hgetes =gt AdEg s v=Iglel Aol Vdd
& ol YoM o Heta o%d @4 wEv] A% Aol gAHeE
& ovp Q7| erh20) mebA gl Al ZnkS & UNCITRAL HEAZ =
Holl 7Ivks = Hele] Frlasel B9l A= oos T += Ee ¢

2000).

23) OAS EHHol tjgt UWkEe g9 %38 #1 : B Kozolchyk and J Wilson, 'The Organisation
of American States: The New Model Inter- American Law on Secured Transactions' (2002) 7
Uniform Law Review 69; J Wilson 'Secured Financing in Latin America: Current Law and the
Model Inter-American Law on Secured Transactions' (2000) 33 Uniform Commercial Code Law
Journal 43. Valuable preliminary material can be found at (2001) 18 Arizona Journal of
International and Comparative Law.

24) D Fernandez Arroyo and J Kleinheisterkamp, 'Inter-American Model Law on Secured Transactions'
(2002) 4 Yearbook of Private International Law 251-252.

25) 4AF8E3 T4 Avo1A www.cfa.com 9 Theo] F2A9% #2: “The Commercial Financ

e Association has been actively involved in the drafting of the legislative guide on secured transa

ctions since the process began in 2002 and continues to play a key role in its development' (¥

o]l E 28.06.2011).

A FgE3 A9 FAAF FZ http://www.un.org/News/Press/docs/2004/eco56.doc.htm "This

guide is of great interest to my trade association.. CFA members, which include large United

States banks but also smaller lenders, often make loans to companies located in other countries

supported by collateral. The guide will help countries to modernize their laws, so that lenders

who are interested in making loans in other countries will know with certainty and predictability
what their rights and obligations are.'

26
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29) G McCormack, ‘American Private Law Writ Large? The Uncitral Secured Transactions Guide’
(2011) ICLQ vol 60, p. 607.

30) See E-M Kieninger (ed), Security Rights in Movable Property in European Private Law (CUP,
Cambridge, 2004) p. 648. See also U Drobnig, 'Present and Future of Real and Personal Security'
(2003) European Review of Private Law 623; C Bourbon-Seclet, 'Cross-border security interests
in moveable property' (2005) JIBLR p. 419.
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33) G McCormack, Secured Credit under English and American Law (CUP, Cambridge, 2004) 46-48
and 108-112.

34) E Warren, 'An Article 9 set-aside for Unsecured Creditors' (1997) 51 Consumer Fin. L.Q. Rep.
323, p. 325.

35) AaT, ‘I EHGAANEA BE #e AF -HRAYAEY} BHPFHAE Afe]e] 71
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36) AT, ool =T(Zh 33), 29,
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of Subordinating Security Interests in Bankruptcy' (1997) 82 Cornell L Rev 1357.
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— Abstract

Study on the UNCITRAL's Draft Model Law
on Secured Transaction

— Focus on Comparing with

"Act on Security over Movable Property, Receivables, etc"-
Lee Hye Ri

On June, 10th. 2011, "Act on Security over Movable Property,
Receivables, etc(hereinafter "the Act") was legislated and came into effect
on June 11th, 2012 in Korea. In making the Act, there was a lot of
discussion  on "UNCITRAL  Legislative Guide on Secured
Transactions(hereinafter "UNCITRAL Legislative Guide")" which was
greatly influenced by the Uniform Commercial Code Article 9 of United
States. Some features were adopted by the Act but the others were not,
although they were the significant features of UNCITRAL Legislative
Guide. This paper reviews those major policies of UNCITRAL Legislative
Guide which the Act failed to adopt, and tries to evaluate whether the
Act should be amended to incorporate them.

Major difference between UNCITRAL Legislative Guide and the
Act are as follows : (O There is no single and uniform concept of
"security rights" under the Act. @ The definition of "person who has
created a security interest" and "collateral" are different(the meaning under
the Act is narrower in scope than UNCITRAL Legislative Guide). @

Unlike under the Act, registration is not required for creating movable



Study on the UNCITRAL's Draft Model Law on Secured Transaction 195

security rights but merely required for claiming against the third party
under UNCITRAL Legislative Guide. @ The way to register the security
rights are different.

Security rights are created by contractual transactions and seems to
fall on the category of law which can be governed by international
uniform law. However, a law on security rights is a part of property laws
which are mainly made up of mandatory rules reflecting the traditions and
cultures of a society. The Act averted from instituting the uniform
concept of "security rights" and incurring massive amendment of existing
rules, which deserves credit. It is also desirable to make a difference
between movables and recievables in legal effect, considering harmony
with Civil Code, under which "delivery" is required for transferring rights
in movables. However, the restriction on eligibility under the Act should
be discarded so that more people can create and utilize security rights.
Adopting notice registration would contribute to enhancing convenience.
With certain conditions, adopting all-asset-security scheme could also
ensure enlarged availability of funds to the small and medium-sized

enterprises in Korea.

M WLee Hye Ri
The Act on Security of Moveable Property, Receivables etc., security

rights, movable security rights, receivables security rights, security

registration
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