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_— Abstract

A study on the Legal Issue of Contents Deliberation
Sanctions

Kim, Min Ho
Lee, Do Hyung

The Korea Communication Standards Commission(KCSC)'s functions and
operations are prescribed in the Act on the Establishiment and Operation
of Korea Communications Commission. The subjects of deliberation and
types of sanctions are stipulated in individual laws such as Broadcast Act,
Act on Promotion of Utilization of Informaion and Communications
Network and Internet Multimedia Broadcast Services Act etc. The
authority to deliberate the contents of the law and make a decision and
the authority to order sanctions are divided. The former is carried out by
KCSC and the latter is carried out by The Korea Communications
Commission(KCC). As such, since the authority system takes a dualistic
form, the characteristics of administrative actions from the exercise of
authorities are considered different. The authority to deliberate contents
and make a decision is considered to have characteristics of an
administrative guidance and the authority to order sanctions is generally
considered to have characteristics of a measure which is subject to an
appeal lawsuit. However, as a result of the court ruling that an
administrative guidance like a correction request which belongs to KCSC’s
exclusive authority has characteristics of a measure, the traditional
deliberation system came to have limitation in harmonious regulation.
Moreover, uncertainties of some provisions increased confusion. This

study focused on removing legal limitation of deliberation system along
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with pointing out uncertainties of some provisions related to deliberation.
As for measures to improve the broadcasting and communications system,
firstly a specific and clear guideline for deliberation is needed. Even
though the Constitutional Court made a decision that legal provisions
related to deliberation are constitutional, there are still views that argue
the judging guideline of the content regulation is still unclear. In terms of
regulating freedom of expression, the principle of clarity should be upheld
strongly and therefore, the danger of arbitrary enforcement should be
avoided and illegal information should be subject to sanctions anytime by
revising related legal provisions clearly. Secondly, Act on KCSC(tentative
name) should be enacted and its authority should be strengthened. KCSC
has been protecting broadcasting and communications in the realm of
broadcasting and communications. As this public obligation is still effective
in the era of convergence of broadcasting and communications, authority
and responsibility corresponding to this should be given. Provisions of
individual laws related to deliberation should be revised. By transferring
KCC’s separated authority to take a measure to KCSC, overlapping of
authorities to take a measure should be avoided and actual independence
should be secured by enacting a separate law like Act on KCSC. Thirdly,
change of regulating method and improvement of penalty system are
needed. The limitation of vertical regulating method which applies a
deliberation guideline differently by each content on the boundary of
broadcasting and communications makes the change of regulating method
necessary. In addition, protective procedures like statement of opinion for
a person subject to imposition measure of penalty surcharges should be

strengthened.
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W Kim, Min Ho - Lee, Do Hyung
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— Abstract

The Reimbursement Claim for the Postal Savings of Sakhalin
Koreans Unpaid by Japan during the World War 11

Loh, Yeong Don

The issues about Sakhalin Koreans fall into tree; repatriation, nationality
and private property. In the early years when the matter of Sakhalin
Koreans had came up to public attention, the issue about their repatriation
was filed a lawsuit in Japan. But, from the 1990’s, the survived the first
generation of Sakhalin Korean of the time started out to be repatriated to
South Korea, the matter moved over to the issue of private property. A
case of reimbursement claim for the postal savings of unpaid by Japan was
brought to a Japanese court in 2007. Whereas the issue about their
nationality was occasionally brought up until this case.

The Japanese government, the dependant, argued in this case, in 2009,
that Sakhalin Koreans who had repatriated to South Korea and, therefore,
acquisited Korean nationality, should lose their right of claim, because the
1965 Agreement between Korea and Japan was retroactively applied. By this
time, both Korean and Japanese Government had commonly approved that
the matter of Sakhalin Koreans were laid beyond the scope of application of
the Agreement. The Japanese Government abruptly reversed its attitude and
the Korean government, maintained conventional attitude, not taken any
diplomatic action against Japan.

Meanwhile, the Constitutional Court of Korea upheld, in the cases

concerning comfort women and explosion-affected people, in 2011, that the



The Reimbursement Claim for the Postal Savings of Sakhalin... g7

omission that Korean Ministry of Foreign Affairs had not protested
according to the article 3 of the Agreement is unconstitutional. The article 3
provides that any dispute concerning the interpretation or the implement of
this Agreement shall be settled primarily through diplomatic channels and
any dispute which cannot be settled through diplomatic channel shall be
submitted for decision to an arbitral commission of three arbitrator.

As the Constitutional Court of Korea upheld the omission unconstitutional,
the plaintiffs of the case of reimbursement claim for the postal savings
withdrew it. They considered that these decisions of the Constitutional Court
should be the same to the case of Sakhalin Koreans and then, if the Korean
Ministry of Foreign Affairs would proceed to the diplomatic channel to settle
this dispute, the case in Japan would be meaningless.

Afterwards Korean government requested Japanese government to hold
the diplomatic channel, but Japanese government refused by non-response
policy. In this circumstance, a claim for compensation was filed to the Seoul
Central District Court for the reason why Korean Ministry of Foreign Affairs
have violated the obligation to proceed the next step to submit the dispute
to the arbitral commission. The Court ruled that although Korean
government’'s measure was not sufficient, it is not approved that the
Ministry has the legal obligation to proceed to submit to the arbitral

commission for the present. There is no progress to this dispute until now.

W Loh, Yeong Don

Sakhalin Koreans, postal savings, Agreement on the Settlement of
Problem concerning Property and Claims and the Economic Cooperation
between Korea and Japan, property rights, unpaid wages due, violation
of the constitution for omission, arbitration, arbitral commission,

Constitutional Court of Korea, unconstitutionality
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— Abstract

A study on the Legal nature of a Price Compensation
Contract of a Used Mobile Phone and the Properness of
the Regulations on it.

Jung, Gyung Young

Recently we have been watching the speedy development of the
technology of a mobile phone and the shortening of its model changing
term of consumers. When consumers want to upgrade their mobile phone
model, they encounter the expense of upgrading that means the residual
due of allotment of used mobile phone. If the used mobile phone can be
sold expensively, it would be helpful to payment of the residual allotment
and to buy a new model. Therefore, a service to help a consumer to be
free from the obligation of paying the residual allotment of mobile phone
came into being in mobile phone market.

In this paper two types of service contract are examined, one of which
is the ‘Premium Club’ provided by SK Telecom and the other one is
‘I-Phone Club’ provided by LGU+. Those contracts are common in
characteristics of solving the expenses to change the model, that is,
exemption or discharge of the residual allotment due for consumer and a
limitation of that compensation in case of the mobile phone with the
required standard. The subscribers to the contract, therefore, are not
always to be able to enjoy the chance of exemption or discharge of the
residual allotment due of used mobile phone.

Taking into consideration of all the characteristics of price

compensation contract of a used mobile phone, we consider that contract
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as a kind of insurance contract. Because it has the nature of an insurance
contract such as the shift and diversification of risk, speculative contract,
unequal considerations. As for the shift and diversification of risk in price
compensation contract of mobile phone, the consumer shifts the risk of
paying the expense for upgrading the model to service provider. And as
for the speculative nature of that contract with unequal consideration, not
all the consumers but the only consumers who meet the requirements in
returning the used phone. and the consumer who does not meet the
requirements can not retrieve what he or she has paid.

If the price compensation contract of mobile phone is classified to an
insurance contract, all the service contract should be provided by insurer,
because only the insurance company can provide the insurance products
under insurance business act. In case that general merchants provide the
insurance products, the market order would be damaged and consumers
can not be protected from the service provider who does not have the
capacity to provide the service in near future. For example, as the
[-Phone club service contract belongs to an insurance contract, that

contract should be regulated by the Korean Insurance Business Act.

@ Jung, Gyung Young

price compensation contract, used mobile phone, shift and diversification

of risk, expense insurance, residual value insurance(RVI)
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‘what else is there in the claims before us? . .. We have described step two of this analysis
as a search for an ‘inventive concept’ i.e. an element or combination of elements that is
‘sufficient to ensure that the patent in practice amounts to significantly more than a patent upon
the [ineligible concept] itself.”).

27) 343 olo|tlold At ol D /1% FAATE THHE F9 @ FA9 JPaT F
U AHE Sa5S RS 4% @ B8 AR T 59

A @ A3 Y AFEHZ FEEAE FHsle A5 Ee © 9its © wAE A

FHO 7155 ol &3sty] Fasl= S Enfish 822 F.3d at 1335, 1338 7=,

Mayo, 132 S.Ct. at 1293.

Enfish, F.3d at 1334.

Alice, 134 S.Ct. at 2355.

WA Fpde] EA] RS BUHE glo] ATHOR w3 FAAE, FF ]2 BU:

WE s wdaiA AAE Zert ok Timothy J. Busse, The Relativity of an Abstract

Idea: A Practicable Approach to Alice's Inventive Concept, 16 Hous. Bus. & Tax L. J. 252

(2016).

Alice, 134 S.Ct. at 2354-55.

Seteks “2TEYolo] 9F Au A7k Fueolg o4l PALOR AAsn Y& 74

$7 39 7Y SA4ANS AIVHEAY, HeASAL A1, 2017, IA09H).

o Hedolo] o FAA Q@] (1 TAH BHIEL =AW lice Bl

sk wad Apge) suda ¥ 4 gk

28
29
30
31

—_ == =

wW W
w Do
= =



D]i‘«] 74ﬁE1 ?—B‘ﬂ %45‘1—17—%@ %Jg] 115

94 e 2] AN, olEel FA, 4, Fael B9 (well-understood,

A
routine, conventional activity) 7L o]Ato]ojof 3t} 34)

. 53 AANE FAF 2014~17d CAFC %3

Alice t 9l 34 o]F CAFColA
A WA Atele= DDR $HA’ot}.35) DDR HA-L
T AEL o2 5EAS A¥Fse M2 AFH v dHEe
589 A101x 149 das S5 F de 7heds Etha B0
DDR 37 % 14 67§l AUA F WAz 5444 E& SA Enfish ¥4
o] MuFt}. Enfish A ¢ CAFCE Alice @A DolA, A7-d9 Z4& A
A 2 FEoR ditstste] g 3444 otoldojs At He 4
o AFS &YW, WA ZAE Fxste] FFFe] FAAY HHAG
I AAR 1t VE Ve #3 FE AFgsh=AE Felstoof
ThaL A Aol oo 7F Sl
Enfish ®t740] U A 1§42 $o tr] 544K E S dst= Bascom 4
YUSkth 37 Bascom BANM = Alice @A @29 ‘WA g’ S vlolst u
Ta AAAES HA oz B Aol ol g} ‘G w2 23 1 A
2 B ztoof @u}g e Z3E3) a7 = CAFC #4E Fol

i

o 32

=

=

o oSt
2 olN

ol oo

b

=y

O:

34) Mayo, 132 S.Ct. at 1298. F+FE] ?L?ﬁ ‘3“3401]*1 g sjdog QA7 & BPX] %L
o: @ #AFEHZY ‘T A8 (apply i) 7}0P74Ur ‘?.4% AFEHE & A5 h 3--(Mayo,
132 S.Ct. at 1294; Alice, 134 S.Ct. at 2358; DDR 773 F.3d at 1256); @ % %EJ/] TsA o R
olste] Aoz We AFHE FHYAY HE AFH 715 Tt A (Alice, 134 S.Ct
at 2358-59); © 7‘34 g o 1 /\}30 e H$-(Alice, 134 S.Ct. at 2350; Diehr,
450 US. at 191); @ @A) ‘9u] gl= A% 31439 (insignificant pre- or post-solution activity)
7V $-7Ve A$-(Parker v. Flook, 437 US. 584, 090 (1978); Bilski, 561 U.S. at 610-11); ® FA
9o, dAkA FHo Y= WA Frlel= A(Mayo, 132 S.Ct. at 1298; Alice, 134 S.Ct. at
2359).

35) DDR Holdings, LLC v. Hotels.com, L.P, 773 F.3d 1245 (Fed. Cir. 2014).

36) Andrew (A.J.) Tibbetts and Justin C. Colannino, 3 Concrete Approaches To Defeat Abstractness,
Law360 Blog (July 21, 2016) (AFE +& Lo Adds 2 A4 d89e F = 29l
tl, CAFCE oleig A3 tisl] o2 561147“*0] sichar #Asith 1y DDR w4
of MEH AdHFoR F9% AZEYY AFIn 1 dAH AT 9 EAY V=4
THAA A=A EAE, 283 g Eio] T YA FAE AGA AFEH VISHE T
2OLAE Helo gy Es9 7HeAL %101%915}.)‘

37) Bascom Global Internet Services, Inc., v. AT&T Mobility LLC, 827 F.3d 1341 (Fed. Cir. 2016).

38) Id at 1350 (“The inventive concept inquiry requires more than recognizing that each claim
element, by itself, was known in the art. As is the case here, an inventive concept can be



116 PRIFEESEFH  529% H2%5(2017.06)

EH4442 PAF vt B4 GREw0 20160 Fu o] SHHA4e
343 CAFC #aEo] dojof gk ojah, 1 HAES FA3 A=dt

1. DDR Holdings v. Hotels.com (20143 12¥)40)

S SAE {-AlolES 54 AIAA a4E AR el duHx

A A B f-do]A S AAsE Aotk Alice ©A @ ##Eate], CAFC
J7ae] QIEMel] 53td gt BHA R 42 3444 ofojtjold] g

Sa Ads Gt A GA @5 UFsHAA, Alice DA QF ot

rlr mﬁ

Alice B @ #dsto], CAFCE i o] 44 AFE% °1E1Li°

o] &atA T, IEHl Al) o] &l GAARE @A JdEUAA St

& Ao] ohel AFH WMEYAY] FoA doju= 579 TAE %Eo}ﬂ

flstel Aoz AFEH V&9 1 s Fa Yus =

H s SHYUTAL WA Gk IEY-FA e HAE E AT Eol
& 2 A2 ofdRtalE AHSGIH) ok, 53 A4 T

rlo

found in the non-conventional and non-generic arrangement of known, conventional pieces.”).
39) Alice Y #Ho] U 3 Bascom BAo| 77| E|HAAA 24S thE CAFC #4E
o A3}E skl et gk

55444 ‘A A5 SSAA44 ‘TA A
A (opinion) ¥} A Q& 15 24 o8| 1x | DDR
o7 glo] o1& 12 BARAS 9| 2% | Enfish & Bascom
Al 27 A 3

* Z3]: Andrew H. DeVoogd and Matthew A. Karambelas, Focusing on Second Step of Alice,
Federal Circurt Finds Inventive Concept in Software Patent in Bascom, National Law Review (July
6, 2016).
0) DDR Holdings, LLC v. Hotels.com, L.P, No. 2013-1505, 773 F.3d 1245 (Fed. Cir. 2014).
1) "= £3] A]7,818,399% A3 19.
42) DDR No. 2013-1505, slip op. at 19.
3) Id at 19.
4) Id at 20. E3), %*J@fd Y slo|¥H A ZREF 5o WEW, sto|HF Al Fa)E
s 328 el S Bbld st WA §4% 4+ 95 247 U3
So, B ATGE ool BAS AAT Rolet AL at 20-22).
Id at 22-23 (Ultramercial v. Hulu AH772 F.3d 709 (Fed. Cir. 2014))3} thulslaA, 2 37
g2 FuE B grkE vite] TS ATt O 34 olo|toE AHFe A
Walel, DR A7HL Sfolsie] 220l WE 219 AshE YES AnuAel 4Ry
& oui 2AeEAlE R A0, wx B A AL APE Aol kg
AEA =)

e
(@3]
N



w5 FiE T 9wl SHAAY we 117

gl 0l oleltlelo] U mE $8& AAsk= Aol ohlet AHY P-rlo]
B 4RE EAE AA5] Aste] B -0l A9 YL 4B A
A9 BA'e AN Aom, ol AHY Shel BAE Aas] A% A4
5402 Astel ¥HA AYS 2Evhn Preicheo

DDR 70 4 F APAAIAE AFE-FA Fok 542 Al #2
4w AR A F15A Felehs BreA, B ArEe A B
oA, SHAANE FAF BAT] AN Lhgeha

2. Enfish v. Microsoft (20163 5¥)43)

Enfish +A-L DDR 70 o]o], A 1| §F who]l CAFCellA + Az
FE 78 wyo EFAANS AR Aold £ Alice WA Dol FoHAL
Tk 53dwe AFE volg o] ~g =R ek Flojtha9) X
&, Alice 9 Q& FPHoR 5L FTo2 ditstd HFFe] ‘HH'S e
AL R 50 tid A7 = Holgd e HelHE AdAdEdts 244
248 gE Zolgta BAESD Alice B @ ##EFFe], AHAe A7
o] = HeolE, DHE, Qd2~ 5 EE SFAGEC] e anselga A
Aste] WA s AeHA edokths2) v CAFC: Alice ©A DelA
558448 dAsAY

CAFCE 7%

Aell 714 Al A %ﬂﬂl%f’ﬂ fﬁv/\l

A 3 750l ‘A7|3EH (self-referential AAstdrr sy 1

1pr
o,
o
A
rr
iu)
=

46) Id at 23.

47) See eg, Intellectual Ventures I v. Manufacturers & Traders Trust Co., No. 13-1274-SLR (D.
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Claim 47. A method for storing and retrieving data in a computer memory, comprising the steps
of: configuring said memory according to a logical table, said logical table including:
a plurality of logical rows, each said logical row including an object identification number (OID)
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to identify each said logical row, each said logical row corresponding to a record of information;
a plurality of logical columns intersecting said plurality of logical rows to define a plurality of
logical cells, each said logical column including an OID to identify each said logical column; and

indexing data stored in said table.
73 47, F3FE w2 fﬂ 182 A-dEshs Wi =dyo|id u vrgs
n, Ausl 7159 o153}
A

sk ﬁli, I =gl E
% s 92 dels] 99 0DE 23
o 42 B3] 9 ODE 23, Bao e
wakstE Baeo] =g 5 2 A7) Holge] A%E e vl 233
Id at 3-7.
Id at 12.
Id at 15.
Bascom Global Internet Services, Inc., v. AT&T Mobility LLC, No. 2015-1763 (Fed. Cir. 2016).
u)=r 53] A|5,987,606% F78 13
Bascom v. AT&T, No. 3:14-cv-03942-M (N.D. Tex. 2015).
Bascom, No. 2015-1763, slip op. at 12.
Id at 13.
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McRO, Inc. v. Bandai Namco Games America Inc., No. 2015-1080 (Fed. Cir. 2016).

n3 B3 A)6,307,5765 A+ 13

McRO, No. 2015-1080, slip op. at 9-10 (53] WAAdE B F2AS drHoz Ayt
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o 47 de SAE Al

70) Id at 5-9 (FHY fUro) AL ol d AEI} 2 )= el B (morph) 7S
‘FAY o7 AAstal, AFE sle] o BIIEA ] wel P-4 2 dFFAS T
=, AlRto] Hel g™ ¥k oflz}t AesH® Uthe TAZF ATk SeUE 32k A
2] s nrh Adsta A7k glE g4 9 dFEAS Ao’ TG Aot

[=Sl=
oX,



120 PRIFGEEIEFH  H20% H255(2017.06)

CAFCE o] Aetol A ‘47 a|ao] 55444 &
02 AAdnm 37Ee Al FALE GANY s Fzae @4

g7 g Aol 244 olelel: AgaE Aol ohvzta Besl
Alice W7 © ##3he], CAFCE H7%0] $2AA2 2 1 A $42 4
et BEAFAN 2EYS 7 SarAze] AT FHER dPH

S|
=2 al
W, o AR TAH 540z sk, AFER FoIF

5. Amdocs v. Opnet Telecom (20163 11¥)75)
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EE ATl el 58184 d0] glvkal #AIEkAAIRE, CAFC B2 Alice
dA @A o]E Bl did 53444
ol dajAwt 22 Byt 2=HA A8 & %

G Aol B v Saly ALADZ A ool W@ BAL L]
CESEN

(1) Tl

g 5350065 539 W YEHI-7e] ZREGA YEHD 37 b
o|E17]5& 7l (enhance)st= Ao|th.7) CAFC thojAde S8 A| 28 o] &
d AR5 Ve 7ol el BAA ZIAWES dAE FxstEA,® A

71) Id at 18.

1) I (AL RS TR EAel SAEE PAR An-Ads
S, AL SFE e U Be Au-AdsES Brsle] 31
wEE A4 gk ANsih),

g Pl FH5'E 44
2T D Qo] sz}

73) Id. at 21-22.

74) Id at 24.

75) Amdocs (Israel) Limited v. Opnet Telecom, Inc., No. 2015-1180 (Fed. Cir. 2016).

76) o] ARl 479 B3 (v=r 53] #17,631,065%, A7,412,510%, #6,947,984% 2 A16,836,797

37} gRolAE, ol BT n= E3EY A|09/442,87652] ALEUol 7123 Aol
77) W= B3 A)7,631,0655 HT7E 13
78) Amdocs, No. 2015-1180, slip op. at 3-4 (HAAMdl= HEYA Mu|~ ATAZ slolF P &
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79) enhance: “to apply a number of field enhancements in a distributed fashion.”

80) Amdocs, No. 20151180, slip op. at 21.

81) Id at 22 (ZHdE BE UEYI ARI} FAHRE TS50 UEYT AXES2EE
& 715 555 wErIvt ofg e, 9El A7) A PR st UEY D BE5d
A& HAHAE FYAHETH dolHE HEY 4 =S sk o]Ho] glrh.

82) Id at 23.

83) Id at 27, 30, 32.

84) Id at 12.

85) Amdocs, No. 2015-1180, dissenting op. at 2, 12-13.

86) Id. at 14-15.
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88) Amdocs, No. 2015-1180, dissenting op. at 18 (510 5‘%«] AT “YEYT ARyt FAA
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89) Thales Visionix Inc. v. U.S., No. 2015-5150 (Fed. Cir. 2017).

90) W= E3] A)6,474,1595 A3 223,

A UE-2 o] oA Tttt AAs)a, 51:41}7} HAA ] tho
&9 Y&-& Az AFEYE F9 ?SH’“O}E%L A% ‘ﬂﬂﬂo}‘ﬁq)
92) Thales, No. 2015-5150, slip op. at 3 (CAFCE HAME X iﬁ} &35 U
}Oﬂr/} WAAME] FE Fo] AT TS MARSE SAH3E= Aol o
(ef: X}Et ‘Jr A7 E29F ZH9 U9 284S A3 S4ska, A 2
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93) Id at 3-4 (CAFCL E5|do] Zfﬂﬂ——goﬂ Hjsto] ohe3h 22
AL oleZE Y e FANE EAE Ry Agsh SA4Y
A ] 5o} %X]:El, L] 3= 1101 Slol, SHdoR etst
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94) Id at 9.

95) /d. at 10.
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A ofelrofel Add F7Pol SeHAN S JALY] AsiM = Aol

AAA S8 THA o BtheE V=S Benson Y B4 olg 2 d#AH UE

1. Alice &4 © 2 @9 #A

Alice L& A9 FAAQ SGATES Alice DA QoA Lgfsto],
azel ‘A Y FAsY FEFAE EALLID 1M Alice BE F
of & Alice &A Dol FF3re] FAAQ1 g el FrofbA] e A
Aol Fete HH Ul 84S YA dgste] 9l o d
FA4A ofeltiol s A gtttal Wil Alice BA @F Wol7b= Ado] IATH®)
Ty CAFCE Enfish S A o|gd AFHeS 2
ANE Ao AR FoAA HESIOF TS AU ok, A
TFgo] A st vg 5AA7] ofel® Afode Alice GA Q@ do7bA] @y

A g B HEA Bk

96) Gottschalk v. Benson, 409 U.S. 63, 71-71 (1972) (“The mathematical formula involved here has
no substantial practical application except in connection with a digital computer, which means
that . . . the patent would wholly pre-empt the mathematical formula and in practical effect
would be a patent on the algorithm itself.”).

97) Jasper L. Tran, supra, at 532.

98) See e.g, Enfish, LLC v. Microsoft Corp., No. 2:12-CV-07360-MRP, slip op. at 8 (C.D. Cal
2014) (“Courts should recite a claim's purpose at a reasonably high level of generality. Step one
is a sort of ‘quick look™ test, the purpose of which is to identify a risk of preemption and
ineligibility.”); Open Text SA. v. Box, Inc, 78 F.Supp.3d 1043, 1046 (N.D. Cal. 2015) (“In
evaluating the first prong . . . the Court distills the gist of the claim.”).

99) Merk Lemley S “Alce tP9S AFE 7549 P4 BAZ Alce W QN T3]
A9t Enfish CAFC= ©1E Alice @7 OZ &4 %, tiHdo] o3t CAFC ol &
oJ3lA] gk Aolgte FAEAYU AYE ul FUdvHRichard Lloyd, Some hope for software
patents in the US after the CAFC's Enfish decision, but this is no game-changer, Intellectual
Asset Management Blog (May 13, 2016)).

100) Enfish, No. 2015-1244, slip op. at 18 (“[IIn other cases involving computer-related claims,
there may be close calls about how to characterize what the claims are directed to. In such
cases, an analysis of whether there are arguably concrete improvements in the recited
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o @2 Yol Bk Baw glo] S5147A40] 24RTI0)
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Alice SA O HF3o] A= ofoltjoir} FAHAAE Feldtth, 1
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SBATHI02 TYA Al WS Ao WO R AT E 0] % HFEs F
ARl Ao7 Wi Adko] 99t 103 1ev} CAFCE Enfish B2
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computer technology could take place under step two.”); Bascom, No. 2015-1763, slip op. at
13 (CAFCE ol A7ael T4 SEAROIE BTe vl-24 ololtlols gt
Hole 470 vk & gk AAlehy, 12 Q8 TS Alice @7 @A =Lk,

101) Enfish, No. 2015-1244, slip op. at 18; McRO, No. 2015-1080, slip op. at 27.

102) Alice, 134 S.Ct. at 2357 (“We need not labor to delimit the precise contours of the ‘abstract
ideas’ category in this case.”). Z&WHAA, i 7o sle ‘HAAH *Ggoﬂ 43k o7 34
AGE N Bk, s FAAA O Bet 44 ofe|t]ol & Xkttt fAISISITh

103) Joseph Casino & Benjamin Daniels, What Courts Are Saying About Software Patents
Post-Enfish, Law360 Blog (Aug. 9, 2016).

104) James Yang, Ordered combination of software steps Is patent eligible, OC Patent Lawyer Blog
(Aug. 25, 2016).

105) Michael Renaud, Courtney Quish, Sean Casey, and Matthew Karambelas, Patentability of
Software Post-Alice: How Do Courts Determine Whether an Idea is Abstract?, Mintz Levin
Intellectual Property Advisory (Dec. 1, 2015). See e.g, Cogent Med, Inc. v. Elsevier Inc., No.
C-13-4479 (N.D. Cal. 2014) (Fae A7 MdE WA A vl S84 $4 &
A3} el AUHde gunts o yA dXslg 5882440 glve A2S Ui
t}); Open Text SA. v. Box, Inc, 78 F.Supp.3d 1043, 1046 (N.D. Cal. 2015) (“In evaluating
the first prong of the Mayo/Alice test, which looks to see if the claim in question is directed
at an abstract idea, the Court distills the gist of the claim.”).
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106) Amdocs, No. 2015-1180, slip op. at 20.
107) Enfish, No. 2015-1244, slip op. at 14. Uit Enfish B4 So|= ‘QH Z*E“?J’% -3+ CAFC

BAE ol vl AARAE o B9 dd7Fo] HHUTL F = vk See eg, Blue
Spike v. Google, No. 2016-1054 (Fed. Cir. 2016) (AHHYL Alice 5}74] DolA HTF3te ‘@
o P —T—"o“jl ololt)o] & Agksttia A8 =, CAFCE Hxe] o7 glo] 1 &

AE IR QIEaSiTh).

108) McRO, No. 2015-1080, slip op. at 21.

109) Mayo, 132 S.Ct. at 1293 (“For all inventions at some level embody, use, reflect, rest upon, or
apply laws of nature, natural phenomena, or abstract ideas.”).

110) Enfish, No. 2015-1244, slip op. at 10; McRO, No. 2015-1080, slip op. at 21.

111) Enfish, No. 2015-1244, slip op. at 10-11.

112) McRO, No. 2015-1080, slip op. at 27.

113) Enfish, No. 2015-1244, slip op. at 11-12 (“[Tlhe first step in the Alice inquiry in this case
asks whether the focus of the claims is on the specific asserted improvement in computer
capabilities . . . or, instead, on a process that qualifies as an ‘abstract idea’ for which
computers are invoked merely as a tool.”).

114) Steve Shumaker & Al Vredeveld, Specific Improvements to Computer-related Technology Are
Not Abstract Under Alice §101 Framework, Shumaker & Sieffert Publications (May 16, 2016).



126 PRIFEESEH  H20% H2%5(2017.06)

Th115) shAuk 2@ Al ojdte] ZaHE AT U2 ARe WS Ax
Edolz @ste] HFH=E Aed} b A

th116) vt ko] A= WA o] Tk S8
Sdolzhd, azlo] AFHAA FHHAHGE FH ofojrol S Ho
7] o8& Aot} 117

AL 71& HpAlo] &k

T
i
Mmoo
o
F~
Ho
oS
e
o

3. Alice @A @ #d7|F

Alice WA @& 373 S4AFE AR, T3 ANH o nefe)
55444 9§40

o, 44 ofoltielo] ¥7bEl BHAFel 1 JFHL
=

wETlo] FRG WHA e 2EAE BRGSO Beld, F7¢
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(1) A7EE AAFHLE Hr}
Bascom WAL Alice A @9 W4 gz Addste], H8 FAHLALES
‘TAel mE Z3Pel 59 2HS wFAch WEA
AMNLES NEAH oz B Flo] ofuE} ‘=

W20 370 BAA aase] gk w-FaHo

115) McRO, No. 2015-1080, slip op. at 25.

116) Id at 24

117) See Netflix, Inc. v. Rovi Corp., No. 4:11-cv-06591-PJH (N.D. Cal. 2015) (WA} 47&-L 3}
& RRedl slol wod, Eguis 2o g AeneE olgsle 2ol ohlgl i),
22 ceel, 20l md) 53 0o x AHneE olgdte] 9akE $RE 4 U
2 ok APAe JFGo] A T4 ojoltlolt FakE wish: Ul 29 A
98 ARges Joln, 71 aglo] 29 A Ao WitR Aol srieky F4Ael
Aol Wgo] Sleka WAFT, WA, 4 ojoltiols] At WHA A B
oA FQ8pA] i A AH3)); Integrated Technological Systems, Inc. v. First Internet
Bank of Indiana, No. 2:16-CV-00417-JRG-RSP, slip op. at 7 (E.D. Tex. 2017) (“It is possible,
however, that ‘[a] novel abstract idea is still an abstract idea.’ . . . Comparing the claims of
the patents-in-suit to claims assessed under §101 in past cases reveals that the concept to
which the claims are directed is remarkably similar to the category of claims most susceptible
to conquest by §101 those involving ‘fundamental economic and conventional business
practices. Such claims are ‘often found to be abstract ideas, even if performed on a
computer.’”).

118) Alice, 134 S.Ct. at 2355.

119) Id at 2354-55.

120) Bascom, No. 2015-1763, slip op. at 11 (quoting Alice, 134 S.Ct. at 2355).
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Mayo, 132 S.Ct. at 1298.

DDE, No. 2013-1505, slip op. at 22-23.

Bascom, No. 2015-1763, slip op. at 16.

Id. at 18.

Amdocs, No. 2015-1180, slip op. at 22-23.

Enfish, No. 2:12-CV-07360-MRP, slip op. at 20-22 (D #|1 Z=Z13L ‘brute force’ WA,
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Alice, 134 S.Ct. at 2359 (“The method claims do not, for example, purport to improve the
functioning of the computer itself. Nor do they effect an improvement in any other technology
or technical field.”).

Enfish, No. 2015-1244, slip op. at 11 (Z2{WA, AAZ AFE 7]&olAe] oz oyst
Ul glo] F44e)A] @2 ATFIEE Wol vt AAgt T TS 13le] Alice
A @A T2 U}TOW AL O] Ao o Fge] 344 ofo|t]olE A&
s o] HEato] Alice %74] OF o] AAE] =3 Fart ¢Vl “HTO]E} Bt}

130) Enfish, No. 2015-1244, slip op. at 10-11.

131) Bascom, No. 2015-1763, slip op. at 13

132) Amdocs, No. 2015-1180, slip op. at 22-23.

139) ok, FFE Al Ae] ol FelelAE ue AZlAE CARC BAE el A7 Aolr}
A= A 2t} Stephen A. Marshall, Enfish and TLI: A Study of the CAFC's Recent Section
]0] Opinions, Fish's Litigation Blog (May 31, 2016) (AW, Enfish 42 Al & 54 Zo
TLI BA(TLI Commen v. AV Automotive LLC, 823 F.3d 607 (Fed. Cir. May 17, 2016))°] 1}$k
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turn to stage two of the Alice analysis and scrutinize the claim elements more microscopically,
o)y FairWarning IP. LLC v. latric Systems, Inc., No. 2015-1985, slip op. at 9 (Fed. Cir.

2016).

Jasper L. Tran, supra, at 532 (378 +d Ao E3844 <
gk CAFC #d9] o] w=w, CAFCSF tigdollA A¥-d wf

Hesl= Alice E]AE

AANE T T)Eof

HIAE'9R= 9o, 53 ‘Az 7]Egokd =eA off7} ot A5 7lE AAd o

3 Aol QEA oRE BEd, ole

7)ol HlAES WEoR wWelth); Gregory A
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139) In re Bilski, 545 F.3d at 1009-10 (“A claimed process is technological to the extent it applies
laws of nature to new ends. . . . By contrast, a process is non-technological where its inventive
concept is the application of principles drawn not from the natural sciences but from disciplines
such as business, law, sociology, or psychology.”); See also I/P Engine, No. 2013-1307, Mayer
op. at 3-4.

In re Bilski, 545 F.3d at 1002; DDR, No. 2013-1505, dissenting op. at 7 (Mayer ¥Al= thAd
ZTdo] HE FFFHe dsto] Fd" ) Foo @ FAA ofojtjolE AT FoF,
a7 F9E 4R S e 71249 Aol e AiEel Aoz, Se4A40)

Q4R E ok Ak, tol sk e A2S hyth)
141) Michael Borella, Technical Tools and Problems: Going Beyond the Two-Prong Alice Test,
Patentdocs Blog (Aug. 21, 2016).
142) DDR No. 2013-1505, slip op. at 22-23.
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hardware improvements can, and sometimes the improvements can be accomplished through

either route.”).
35 US.C. §112(f) (“ELEMENT IN CLAIM FOR A COMBINATION- An element in a claim for a
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combination may be expressed as a means or step for performing a specified function without
the recital of structure, material, or acts in support thereof, and such claim shall be construed
to cover the corresponding structure, material, or acts described in the specification and
equivalents thereof.”).

151) Williamson v. Citrix Online, LLC, 792 F.3d 1339, 1349 (Fed. Cir. 2015) (en banc) (“The
standard is whether the words of the claim are understood by persons of ordinary skill in the
art to have a sufficiently definite meaning as the name for structure. When a claim term lacks
the word ‘means, the presumption can be overcome and §112, para. 6 will apply if the
challenger demonstrates that the claim term fails to ‘recite sufficiently definite structure’ or
else recites ‘function without reciting sufficient structure for performing that function.”).

152) Doris Johnson Hines & Andrew G. Strickland, 7he Future of Functional Claiming, Part 1.
Practical Implications of the Williamson Decision for Software Patents, Intellectual Property &
Technology Law Journal (2015); Nicholas R. Mattingly, Avoiding Invocation of Functional Claim
Language in Computer-Implemented Inventions, IPWatchdog Blog (June 18, 2015).

153) Enfish, No. 2015-1244, slip op. at 2-3; McRO, No. 2015-1080, slip op. at 18; Amdocs, No.
2015-1180, slip op. at 20; Thales, No. 2015-5150, slip op. at 10-11.

154) Amdocs, No. 2015-1180, slip op. at 11.
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155) Amdocs, No. 2015-1180, dissenting op. at 2 (“This contravenes the fundamental principal that
the section 101 inquiry is about whether the claims are directed to a patent-eligible invention,
not whether the specification is so directed.”); /d at 10 (“Claims that fail to recite how a
desired goal is accomplished do not recite an inventive concept.”).

156) See e.g, Recognicorp, LLC v. Nintendo Co., No. 2016-1499, slip op. at 10 (Fed. Cir. 2017)
(“To save a patent at step two, an inventive concept must be evident in the claims.”);
Synopsys, Inc. v. Mentor Graphics Corp., No. 2015-1599, slip op. at 20 (Fed. Cir. 2016) (“The
§101 inquiry must focus on the language of the Asserted Claims themselves. . . . complex
details from the specification cannot save a claim directed to an abstract idea that recites
generic computer parts.”); Content Extraction & Transmission LLC v. Wells Fargo Bank, Nat'l
Assn, 776 F.3d 1343, 1346 (Fed. Cir. 2014) (“We focus here on whether the claims of the
asserted patents fall within the excluded category of abstract ideas.”).

157) Michael Borella, Amdocs (srael) Limited v. Openet Telecom, Inc. (Fed. Cir. 2016), PatentDocs
Blog (Nov. 27, 2016).

159 S Aol 4 ol daditia £ 2 3 B39 ] 1l L

3 #EEo] &tk (1) AR o Cyberfone Sys., LLC v. CNN Interactive Grp., Inc., 558
F. App'x 988, 992-93 (Fed. Cir. 2014); Research Corp. Techs., Inc. v. Microsoft Corp., 627
F.3d 859, 869 (Fed. Cir. 2010); (2) 3-#+9] <l Content Extraction & Transmission, 776 F.3d at
1349; Execware v. BJ'S Wholesale Club, No. 14-cv-233 (D. Del. 2015); Secured Structures v.
Alarm Sec. Grp., No. 6:14-cv-930 (ED. Tex. 2016).
159) Williamson, 792 F.3d at 1349.
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160) McRO, No. 2015-1080, slip op. at 22-23.

161) James J. DeCarlo, Nicholas Martin & James L. Ryerson, Patent Eligibility After ‘Alice- Light at
the end of the rabbit hole? New Jersey Law Journal (June 10, 2016).

162) Mark A. Lemley, Software Patents and the Return of Functional Claiming, 2013 Wis. L. Rev.

905, 946 (2012) (A1120% 7L WdA el 7]oje] Feetes 7154 A7ee] HelE o

a3 sk Aoz, shEshl e 379 BAE dastad sk 37 6 3ol

Michael Borella, Amdocs (Israel) Limited v. Openet Telecom, Inc. (Fed. Cir. 2016), PatentDocs

Blog (Nov. 27, 2016). (Alice ¥4 ¥ dji-#9] A A7 |4 F4E& AXA g

A Ao et AES UHH Tl All12(0F gl wE AT s 43S H8319]

o, 4 FER Fd ARIEE g2 A2o] UsIlS & S Aot

James J. DeCarlo, supra. See e.g., McKO, No. 2015-1080, slip op. at 18.

See Bancorp Servs., L.L.C. v. Sun Life Assurance Co. of Can., 687 F.3d 1266, 1273 (Fed. Cir.

2012) (“We perceive no flaw in the notion that claim construction is not an inviolable

prerequisite to a validity determination under §101. We note, however, that it will ordinarily be

desirable -and often necessary- to resolve claim construction disputes prior to a §101

analysis, for the determination of patent eligibility requires a full understanding of the basic

character of the claimed subject matter.”).
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166) Andrew (A.J.) Tibbetts, supra.
167) Ken Bousfield, Enfish Swims Over the Reefs of Subject-Matter, Bereskin & Parr LLP Blog
(May 19, 2016). Enfish AF1ol A, A9 531444 4 984 o719 nu2 g3 53
Fagn BAEIAR CAFCE tiA Aol A112(0)% 14S 243to] HAAd] 7]4)
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168) Paul R. Juhasz, Bascom v. AT&T Fine Tunes Alice Guidance; Reveals Importance of the
Background Section of a Patent in the Analysis, Juhasz Law Blog (Oct. 14, 2016).

169) Enfish, No. 2015-1244, slip op. at 3-7.

170) Id. at 18 (“The specification’s disparagement of conventional data structures, combined with
language describing ‘the present invention' as including the features that make up a
self-referential table, confirm that our characterization of the ‘invention’ for the purposes of
the §101 analysis has not been deceived by the ‘draftsman’s art.”).

171) McRO, No. 2015-1080, slip op. at 24-25. CAFCE #AFNA Fg7]&dl B3 &S 47|
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172) Bascom, No. 2015-1763, slip op. at. 16-17.

173) James L. Reed, Why Fed Circ. Treated Software Claims Differently In Enfish, Law360 Blog
(June 16, 2016); Michael Borella, Technical Tools and Problems: Going Beyond the Two-Prong
Alice Test, Patentdocs Blog (Aug. 21, 2016).

174) Lauren Hockett & Christopher M. Dileo, Analogous Analysis: A Survey of Recent PTAB
Decisions Establishing Subject Matter Patent Eligibility, Knobbe Martens News & Resources
(April 24, 2017) (2017 1-4€ 713bel], S8jaele 5814 A101% 4 we Add
A 270 A2sec) ol v, 4R O A7) 7124 B EE 7124 2
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175) Paul R. Juhasz, supra.

176) James J. DeCarlo, supra.; Andrew (A.J.) Tibbetts, supra.
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181) Compare Rebecca S. Eisenberg, Diagnostics Need Not Apply, J. Sci. & Tech. L. Vol: 21.2, 256,
267 (2015) (Mayo Hl2Ex 53844 871 A48 Ay 243 FANT Fdet
Zolt}); Gregory S. Bernabeo, Brian R. Landry & Weiguo Zhou, Federal Circuit Says
Content-Filtering Claims are Not Invalid Under Alice, Provides Guidance on Considering Patent
Eligibility Based on Ordered Combination of Limitations, Saul Ewing Publications (June 30,
2016) (“The BASCOM decision provides such a standard through the obviousness analysis
analogy.”), with Verint Systems Inc. v. Red Box Recorders Ltd, No. 14-cv-5403 (KBF), slip
op. at 9 (SD.N.Y. 2016) (AI1012& 14 58144 a4 2 A02x 2 A103% #4349 &
sl oA WHog FHHY); JDS Techs., Inc. v. Exacqg Techs., Case No. 15-10387, slip op.
at 17 (ED. Mich., 2016) (“The Court will only briefly comment that Exacq's arguments as to
an inventive concept appear more appropriately directed to an obviousness challenge.”).
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— Abstract ‘

Patent Eligibility Jurisprudence of a Computer
Implemented Invention in the U.S.A.: Criteria Based on
CAFC Judgements Affirming Patent Eligibility and
Implications According Thereto

Lee, Haeyoung
Jung, Chaho

The issue of patent eligibility for computer-implemented inventions
has been controversial since the 1970s. In June 2014, the U.S. Federal
Supreme Court settled the decades-long controversy over patent eligibility
through Alice’s decision. After the Alice’s ruling, the U.S.P.T.O. and
courts applied the patent eligibility requirement very strictly, and denied
patent eligibility in most eligibility cases. The first CAFC case (since
Alice) which affirmed patent eligibility was DDR ruling in December
2014. Then, in May 2016, Enfish CAFC declared a very favorable
position on patent eligibility for software inventions. From that time on,
a series of judgments affirming patent eligibility came out. These CAFC
judgments confirmed that software as well as hardware would have
patent eligibility and showed a tendency to actively apply the principle
relating to construction of means-plus-function claims to software claims.
It is the position of the precedents that the claims related to abstract
ideas must have an improvement in computer functionality in order to
have patent eligibility. Recently, the CAFC tends to somewhat lower the
threshold of patent eligibility compared to the past, but it remains to be

seen whether such tendency would be settled.
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10) 31 US.C. 5316(a) (Reports on exporting and importing monetary instruments) (a) Except as
provided in subsection (c) of this section, a person or an agent or bailee of the person shall
file a report under subsection (b) of this section when the person, agent, or bailee knowingly—
(1) transports, is about to transport, or has transported, monetary instruments of more than
$10,000 at one time— (A) from a place in the United States to or through a place outside the
United States; or (B) to a place in the United States from or through a place outside the
United States; or (2) receives monetary instruments of more than $10,000 at one time
transported into the United States from or through a place outside the United States. (a) ¥ %
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32 (el

5313%(Reports on domestic coins and currency transactions), 5316%(Reports on
exporting and importing monetary instruments), 5324(Structuring transactions to
evade reporting requirement prohibited)Z2] ¢|Htelqt A-8H iy WAt 9l
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—

(a) Congress finds that—

(1) moving mobile capital can have a significant impact on the proper functioning of the
international monetary systemy;

(2) it is important to have the most feasible current and complete information on the kind and
source of capital flows, including transactions by large United States businesses and their
foreign affiliates; and

(3) additional authority should be provided to collect information on capital flows under section
5(b) of the Trading With the Enemy Act (50 App. U.S.C. 5(b)) [1] and section 8 of the Bretton
Woods Agreement Act (22 US.C. 286f).

(b) In this section, “United States person” and “foreign person controlled by a United States
person” have the same meanings given those terms in section 7(f)(2)(A) and (C), respectively,
of the Securities and Exchange Act of 1934 (15 US.C. 78g(H)(2)(A), (C)).

(c) The Secretary of the Treasury shall prescribe regulations consistent with subsection (a) of
this section requiring reports on foreign currency transactions conducted by a United States
person or a foreign person controlled by a United States person. The regulations shall require
that a report contain information and be submitted at the time and in the way, with reasonable
exceptions and classifications, necessary to carry out this section.

(1) Criminal forfeiture.— (A) In general— The court in imposing sentence for any violation of
section 5313, 5316, or 5324 of this title, or any conspiracy to commit such violation, shall
order the defendant to forfeit all property, real or personal, involved in the offense and any
property traceable thereto. (1) FAHESE (A) duk $ o] A5313%, A5316F, T AH324%
Auk = gk fukel FE disty S FHE wjole WA #AE, e WAy
A=z + Z* 7Fedh BE S FEake] B4E wudldA Hslejof stk

(2) Civil forfeiture— Any property involved in a violation of section 5313, 5316, or 5324 of
this title, or any conspiracy to commit any such violation, and any property traceable to any
such violation or conspiracy, may be seized and forfeited to the United States in accordance
with the procedures governing civil forfeitures in money laundering cases pursuant to section
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Several Review Points for Necessary forfeiture and Confiscation... 177

— Abstract

Several Review Points for Necessary forfeiture and
Confiscation in Foreign Exchange Transactions Act

Roh, Su Hwan

The regulation of the Foreign Exchange Transactions Act which states
that the illegal remittance toward Korea from a non-resident without a
declaration during a capital transaction of more than the amount set by
the presidential order has to be compulsorily confiscated and charged is a
violation of the Constitution since it violates the excess prohibition
principle of the Second Clause of Article 37 of the Constitution since it
goes against the principle of minimum violation by markedly deviating
from the necessary degree when it comes to satisfying the original
functions and objective of punishment, excessively infringes the private
ownership of property guaranteed by the Constitution without any rational
ground, and immoderately limits the judge's right to decide the weighing
of an offense. Thus, the aforementioned regulation should remove the
confiscation and collection regulation or be amended as random
confiscation and collection as soon as possible.

The fact that the Supreme Court is acknowledging the collective
responsibility of confiscation with regard to all accomplices who had not
even acquired the targets of confiscation by interpreting the necessary
confiscation and collection regulation of the special law as 'punitive' goes
against the principle of legality since it has gone past the limit of judicial
groundless interpretation. Such a way of conducting collection violates the

criminal law's individual responsibility principle and in some cases fades



178 SungKyunkwan Law Review Vol .29 No.2 (June 2017)

the meaning of imposing punitive character of collection. Therefore, the
attitude of the Supreme Court acknowledging the collective responsibility
of confiscation while interpreting the necessary confiscation and collection
regulation of the Foreign Exchange Transactions Act as a punitive

collection should immediately be corrected.

@ Roh, Su Hwan

Disciplinary forfeiture and confiscation, Collective responsibility of

confiscation, The principle of legality, The principle of responsibility,

Foreign Exchange Transactions Act
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— Abstract

A Study on the Problems and Improvement of the Investigation

in the Act on Anti—Terrorism

Park, Woong Shin

Since the September 11, 2001 terror crimes, many countries have taken various
institutional measures to protect the lives and property of the people as well as
the safety of the community itself from terrorism. However, despite the necessity
of such an institutional apparatus, there is a possibility of paradoxically violating
the fundamental human rights of the people and restricting the fundamental human
rights. However, there is a system deviating from the center of the controversy
even though there is a possibility of infringing on the fundamental human rights of
the people. It is the investigation by the staff of National Intelligence Service
prescribed in Articles 2 and 9 of the “Act on Anti-Terrorism.” Although these
investigations formally take the place of administrative investigations, they actually
take the substance of the criminal investigation, which limits the fundamental
human rights of the people, so that there is a need for close scrutiny.

For this purpose, this study first examined the nature of the investigation under
the “Act on Anti-Terrorism.” The investigation of the “Act on Anti-Terrorism” is
formally an administrative investigation, but it has relevance to criminal sanctions.
As a result, it is confirmed that the investigation of the “Act on Anti - Terrorism”
is the administrative police function of the state, but it can be regarded as a clue
to investigations similar to the case of anxiety checkup only if the investigation
event 1s developed into criminal procedure investigation in the future. In other
words, the investigation in the “Act on Anti-Terrorism” is futuristic in that it is
aimed at preventive crime struggle similar to the preliminary domain investigation
discussed in Germany, but at the same time, investigative activities to suppress

such crime, this means a procedure for searching for relevant information in a



204 SungKyunKwan Law Review Vol .29 No.2 (June 2017)

situation where the existence of a suspicion of a crime exists or not.

The problem is, in principle, that there is no provision on the subject, scope,
and limitations of the investigation. In order to solve these procedural problems,
the guiding principle of the investigation in the “Act on Anti-Terrorism’was
presented, so that it would be a minimum basis to judge the legality of the
disposition in case of the problem of the exercise of the investigation of the NIS.

Next, [ pointed out the problems of criminal law in the field investigation and
submission order system, which is the concrete type of investigation, and suggested
ways to improve them. In other words, the specific type of investigation is
substantially similar to the compulsory disposition, and the lawful procedure such as
the constitutional warrant is stifled as the cause of the investigation. Therefore, in
this study, we have searched the problem and improvement plan for field
investigation and submission order which are highly similar to the forced disposition
among the concrete types.

Intelligence is the most important thing in the proactive prevention of violent and
organized crime including terror crime. The importance of this intelligence is
already proven, even if not emphasized in this study. That is why the NIS has
been given the investigation in order to prevent the special crime of terrorism.
However, the investigation now seems to be problematic in that the actual violation
of doctrine of warrants directly infringes on the fundamental human rights of the
people, and it can not protect the fundamental human rights of the people through
the struggle for terror crime. If this study can contribute to the legal improvement,

there will be no more glory.

W Park, Woong Shin

Terror, Investigation, On-Site Investigation, Requirement of Submission,

Due Process
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— Abstract

Study on Interpretation of the Law on Reserve Funds

for Essential Business
— Review on Supreme Court Decision 2016Du59249
Decided on March 9, 2017-
Park, Hun
Chung, Heayoon
Kwon, Hyungki

This review of the Supreme Court decision first analyzes the
interpretation of the law based on the decisions of the Supreme Court and
the high court on Corporate Tax Act article 29 paragraph 3 item 4
“where the non-profit domestic corporation fails to use the reserve funds
for essential business appropriated as deductible expenses for essential
business, etc., by the fifth anniversary of the end date of the relevant
business year (limited to a balance unused within such five years),” and
then criticizes the errors on the decision’s interpretation.

The Supreme Court instructs that the tax law should be interpreted
strictly, but often there are decisions that do not abide by the principle.
This review first discusses whether the tax law should be interpreted
differently from other law, and then confirms that this decision’s legal
principle cannot be viewed valid even if the law is interpreted differently
from the tax law. The Supreme Court’s decision decided against the
interpretive scope of the specific language of the law that it is“limited to
a balance unused within such five years,” and ruled differently from the
policy intention of the reserve funds for essential business; such decision

resulted in arbitrary legal interpretations of the judicial and the
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administrative branch. In addition, the decision that did not reflect the
purpose of the tax system evidently infringed the taxpayers'rights and is
interpreted against the principle of clearness of tax code(Prinzip der
Tatbestandbestimmheit) with the unclear requirements for taxation stated
in the decision.

Based on the Supreme Court’s misapprehension of the reserve funds for
essential business, the court interpreted that even before five years
passed, the tax authority could levy taxes for the business year, in which
the funds would not be used for the essential business. However, the
policy that included reserve funds for essential business in deductible
expenses in Corporate Tax Act was introduced to allow legal delay period
of five years to use the partial profits of the profit business of the
non-profit domestic corporations for the future essential business.
Considering such policy intention as well as various methods of legal
interpretations, the Supreme Court cannot legally view, ex post facto, the
point of time, within the legal delay period, the real estate for profit
business was acquired as an incident that evidently shows the fund cannot
be used for the essential business; therefore, it is illegal to decide that
the profit can be acknowledged before five years elapsed and the tax can

be levied at the time.

W Park, Hun - Chung, Heayoon - Kwon, Hyungki

Interpretation of law, Reserve funds for essential business, Historical

interpretation, Systematic interpretation, Purposeful interpretation,
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_— Abstract

Recommendations for addressing the effects of stress
related jury duty

Seong, Kyung Suk

The jury trials may enhance the objective accuracy of the judicial
system, legitimate the trial process, and inform their perceptions of the
fairness of the judicial system. Jurors may benefit from jury service
through a sense of empowerment by participating in the decision making
process.

Despite the potential benefits of jury service, numerous studies suggest
that jury service may have an adverse effect on juror health and juror
may feel stress as a result of jury duty. In the course of their duties,
jurors experience stress from being removed from their families and jobs,
from being shown especially graphic evidence, or from the trial process
itself.

There are reports suggesting that jurors may experience psychophysical
symptoms and overt illness as a result of jury duty. Many jurors
experience stresses that range from mild to severe. Their stresses are
mainly associated with the judicial process of jury selection and jury
deliberation or the content and conduct of the trial itself.

Often as a result of witnessing the negative health effects jurors
experienced during or after trial, some judges have sought interventions
to help jurors cope and have designed a variety of measures to alleviate
this potential stress. Because jurors serve such as important function in

our justice system, it i1s important that measures be taken to protect them
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from serious harm due to the stresses of jury duty.

Recommendations for making the juror system less stressful and more
humane can be divided into procedural measures and clinical approaches.
In court procedural measures, these issues related to changing the
courtroom setting and the conditions of jury service such as facilitating
the jury selection process. In clinical measures, we suggest a two—phase
intervention that includes a pre-trial video that prepares jurors for the
stresses they may experience and a variety of post-trial interventions like
juror stress debriefing by the trial judge or professionals tailored to the

needs of each individual juror.

W Seong, Kyung Suk

Jury Duty, Jury Trial, Jury Selection Process, Jury Deliberation, Juror
Stress Debriefing
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— Abstract

Rethinking the "Act on the Registration of Real Estate
under Actual Titleholder’s Name; [RATNA]

Prof. Dr. Lee, Jin Ki

Article 4 RATNA which entered into force July 1. 1995 and has lastly
experienced on May 119. 2011 10th amendment, says:

(1) Any title trust agreement shall be null and void.

(2) Any change in the real rights to any real estate by a registration
made under the title trust agreement shall be null and void: Provided, That
this shall not apply where the title trustee is one of the parties to the
contract to acquire the real right to real estate, and the other party thereto
does not know the fact that the title trust agreement exists.

(3) Invalidity under paragraphs (1) and (2) shall not be effective in
respect of any third person.

About 20 years experiences after the enactment of RATNA it copes with
a difficult situation, because the "title trust agreement" in the meaning of
Art.2 Nr.1 is not clear and not free from ambiguity. And the definition of
"title trust agreement" in Article 2 Nr. 1 is not precise enough to umbrass
three different types of title trusts. In addition to it the opportunity for the
reconsidering the purposes and the analysis of stafus quo of its application
has ripened, especially from the Aspect of legal theories and legal system.
Theoretically RATNA is superfluous and besides very complicated. The
possibility of consolidation of RATNA and Act on Special Measures for the
Regislation of Real Estate [SMRA] or the integration of RATNA into SMRA

shall be chosen as an alternative solution in the near future.



W Lee, Jin Ki

title trust agreement, title truster, title trustee, "Act on the Registration
of Real Estate under Actual Titleholder’ s Names, ownership, entrust
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