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Wl 710 3 ¥ A #4(Constitutional Court of Belgium)e A= 2007

WHRE AIAE T, 2y A dARAde] QA aET oA
1980 = A&e &bt} 1988 AR AL A o= A4
A3 dubi el og FAPATde] AT AT, A= T
At A o) e FA AT (Court of Arbitration)oll 28] &1 A2
710l FAHAT. AUAFLY] Ao APA RS it tE 5 9
o SAARAE AAA SR APATLE 75 AL, ofd "I lES
20079 FAAREALS o]FS AW AFA(Constitutional Court)® WA

D

D 7)o APADAZ] B3 F83 FEE Patricia Popelier and Koen Lemmens, The
Constitution of Belgium: A Contextual Analysis, Hart Publishing, 2015, pp. 192~212; Johan
Vande Lanotte, Siegfried Bracke, Geert Goedertier, Belgium for Beginners, La Charte/Die
Keure, 2006, pp. 71ff; Lien De Geyter, “The role of the “référendaires” within the Belgian
Constitutional Court”, in: The Role of Assistant-Magistrates in the Jurisdiction of
Constitutional Courts, Universul Juridic, 2016, pp. 44~45; Patrick Peeters and Jens
Mosselmans, “The Constitutional Court of Belgium: Safeguard of the Autonomy of the
Communities and Regions”, in: Nicholas Aroney, John Kincaid(eds), Courts in Federal
Countries: Federalists or Unitarists?, University of Toronto Press, 2017, pp. 69~102; Venice
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Commission, The Composition of Constitutional Courts, CDL-STD(1997)020; André¢ Alen &
Willem Verrijdt, “The Rule of Law in the Case Law of the Belgian Constitutional Court:
History and Challenges”, presented in the 25th Anniversary of the Constitutional Court of
Slovenia Bled, Slovenia, June 2016; The Constitutional Court of
PBelgium(2014)(http://www.const-court.be/public/brbr/e/brbr-2014-001e.pdf, 2019. 5. 16 5‘45
WE); Arend Lijphart, A% &4, WFEFY §3: t4d WFFoe o ¥

Zre] AR ol A3 W, AFdidin S35 2017, 73~749.

1831 dHlo] S I el o]fo] 8}l &, Patricia Popelier and Koen Lemmens,
ool A pp. 14~15; Edwige Lefebvre, “The Belgian Constitution of 1831: The Citizen
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B4 AFRE Auel ol2r7x wrld Al AAH 5Bl Bl Kiis
Deschouwer, The Politics of Belgium: Governing a Divided Society, Palgrave Macmillan,
2012, A2 #=x.
Patricia Popelier and Koen Lemmens, & & p. 8 #%.
A Y AT8EE ‘I #WT 1o Fifeie ¥ A
PR 4= vk 3 A o= @8 Y AL05EE AsHIL
Patricia Popelier and Koen Lemmens, &2 A p. 15.
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8) Patricia Popelier and Koen Lemmens, 2F¢] 2 p. 145,
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o] 1% wvtelw, g2y AWo] & X i ot} o] A
A5 Q45 TAoE Ao FEA(community)® Q1A Rkl Z}F

do] TEAE TATFHMA2R).

gt AAA 940E FHoR 973

H= Al 7N AR A G (region) e EAIgTE o] AR A GO 2= Lﬂé‘“&E
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gdu2y Ao, aga A7) Frgl BHFAA X o] JATpA3R). &

gl A3 =y #o] 19804 e

XY £ 9 =2 1988del AAHHS
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= sfupe] AA Ao w S UE T AR A3

shatal AEo] Wtk o|® Qlal, FolA vAl HT

o] o] decree® EE|+= © w3, BFHA 2] 9HL2 ordinance

2 o‘%‘ o= 59 zol7t AZ 10
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A= g—sﬂs}: WA o R A =
2) o] AL AA “Nr|d= FEA9} AxA A

10) Patricia Popelier and Koen Lemmens, &¢] # p. 27.

11) 1970858 28w dwxrtsl HA4e| #3lod:, Wilfried Swenden, Marleen Brans and
Lieven De Winter, “Introduction”, Wilfried Swenden et al.(eds.), The politics of Belgium:
Institutions and Policy under Bipolar and Centrifugal Federalism, Routledge, 2009, pp. 3~6

A 2 AU v g 1A At W Al dde) Jller Bte
+ Wilfried Swenden and Maarten Theo Jans, ““Will It Saty or Will it Go?: Federalism and
the Sustainability of Belgium”, 7The politics of Belgium: Institutions and Policy under
Bipolar and Centrifugal Federalism, Routedge, 2009, pp. 26ff.
12) Wilfried Swenden, Marleen Brans and Lieven De Winter, 99| +=%&, p. 2.
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1. oA
S7h 29 olF 2dEe WIS bl uE AW A

= O]ﬂo}xl okt m=e 1803 v e o witl<&(marbury v.

madison) #HZAS Fal HAS APHAA Agks A oY, 1947 F
b A 7)oof A o]st WA FF A7 AVIHIAS W Ir]Y
(Court of Cassation)& BAHA o=z owsl vl ¢vh1d 22} 1946

d FHRE FASH] Hsl 54 FAFY(Council of State)o] IE<F
o] 93 odHo tigk o AS AAISHHA 9% IR HuAd i
S587] A1ZFHEaL, 19509 93] 9] ok} gHbEyels dwel F

J

Fohe WERANS FTaAns lae FAA WEHA AH o3
89 gwt Welol ola AEW F ek Aol FAFHUA, I
3 el Tl AMEAS AsA3 Bagel $EA Aol iy
St rela 2047] Tk AAAY Sl el B AWE FA7t

13) Mark van Hoecke and Michiel Elst, “Basic Features of the Legal System”, Hubert Bocken
and Walter De Bondt, [ntmduc[mn to Belgian Law, Kluwer Law International, 2001, pp.
33~34; Johan Vande Lanotte et al., 2ke] A p. 28.

14) Cass 23 July 1849, B/ VI, 1331 in: Patricia Popelier and Koen Lemmens, &9 2 p. 193.
FAARLI APH7] AR WA el e AN Bdel e &
of ¥k ¥ kel W& 919 A, pp. 192~1965 FHEolh
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AW A2l e 2E Aesol ARUA VIEeR FRIHAT U
o], FAll= o3 el ARt & = vk @Y A170x, A6l
g FedAs AAg AL72%, #Yoo] AFEe IHAERE A
HAog A W Aite] gk RIS wrErha FAS A191% =9
A= AdAAIEeR JIFH AT

Aol Wieh AT A AW ARG ZACNA A
71 Ao SAR FuiEAl, WlelES 2007d T A A dael
AMAdLes B 43S st 201409 % At A
22 Aol F7hEdT AAE w3 A vEE HFse skl
52 T advyke] Al digh AapAdela, SAlw AXA e £l

o
AR ol AR e EEE] SUbel S, d H2od e AR oF
170~1807 A=7F A F 3 Yrh18) AFA £7F 8] BH &L olf=2
=, w7F R AuAY, AR o]l i A A

2 Tt EAss Ao ods] FAY SR S Aol dnt
Heo AR e 5 U 8 £ Ax a7 offd Aeln

2. ™4

17) ot 3 T4 FRERY ool A offe AT AAE 4 itk Lien De
Geyter, &9 =, p. 44.

18) ¥7]o] ARATALT} AT A A FH(FAATA 7I1F )=, 1985 74, 19864
2371, 1987 147, 19884 2971, 1989y 2571, 1990 427, 1991 417, 19924 817,
19939 8971, 19941 9071, 19954 8871, 19961 8271, 1997 8471, 1998+ 14071, 1999
914174, 20009 14174, 2001 1637, 20021 19171, 2003 17771, 20043 2147, 200
5 20174, 200613 2007, 2007 1637, 20081 18871, 20091 20471, 2010 1614, 20
11 2017, 20123 1667, 20134 1834, 20141 1914, 20158 1807, 2016\ 1707, 2
0179 15171, 2018 183z1ejth( e 7]o APATA FaolA). ¢4, ¢2 APARAT
2 FHo U2 & dAWATriEe] AAd e QHGEd THAAAHAR S &
A71Ho g2 E7vetn e, 20199 49714 W) A#dar AHORE Arrét n° 170/20
14 du 27 novembre 2014 & 1870] At}
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AY=E) 147, AUATL, 2003, 357~4001. A A, 2HQ T 277479 APAR
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L.(ed), The Role of Assistant-Magistrates in the Jurisdiction of Constitutional Courts,
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29) & Ao & Dubravko Ljubi¢, “The Role of Legal Advisers in the Jurisdiction of the
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3l o= 9lt}. Dubravko Ljubi¢, “The Role of Legal Advisers in the Jurisdiction of the
Constitutional Court of the Republic of Croatia”, in: The Role of Assistant-Magistrates in
the Jurisdiction of Constitutional Courts, Universul Juridic, 2016, p. 60; Daniela Ramona
Maritiu and Claudia margareta Krupenschi, “The Assistant-Magistrates of the Constitutional
Court of Romania”, in: The Role of Assistant-Magistrates in the Jurisdiction of
Constitutional Courts, Universul Juridic, 2016, p. 147.
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— Abstract

Constitutional Justice in Belgium

Lee, Hwanghee

Belgium, which was born independent of the Netherlands in the early
19th century, has not granted constitutional review of legislation for a long
time. However, as a result of the constitutional reforms in a row since the
1970s, Belgium has been transformed into a federal state and introduced
constitutional review of legislation to resolve conflicts between laws, decrees
and ordinances made by each government established by the new
Constitutions. At first, the constitutional review was implemented by the
Court of Arbitration that was founded in 1984. The Court, initially designed
for dealing with constitutional competence problems, was given another
important jurisdiction to review whether legislations violate constitutional
rights and changed its name to the Constitutional Court thereafter.

Belgium, lying in many complicated linguistic and cultural backgrounds,
showed various institutional efforts to realize diversities in the constitutional
justice. The Constitutional Court of Belgium(hereinafter referred to as
“CCB”) consists of twelve judges, and has institutional arrangements for
diversity and balance between linguistic groups, between lawyers and former
politicians and between each gender. Half the judges should be
Dutch-speaking and the other half French-speaking. Half the judges should
be from lawyers and the other half from former politicians. Even when
appointing Constitutional Court judges from lawyers, Belgians pursue
diversities by selecting them from various legal fields such as ordinary

judges, legal secretaries at the Constitutional Court and law professors.



Belgian laws provide that the CCB should consist of at least one third
judges of each gender.

In addition to the composition, this article attempts to explain the entire
CCB system by examining their powers, decision-making process, and the
effect of its decisions.

The CCB reflects the belief of the Belgian on the question of how
people should design its system in a complex and heterogeneous cultural
context. The institutional guarantee of diversities is at the core of their
deliberation. Belgium is a good reference for those seeking a constitutional

justice system that reflects diversities in society.

D Lee, Hwanghee

Belgium, Federal state, Court of Arbitration, Constitutional

Court, Diversity
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Legal Improvement for Ordinance Resolution and Review of Norm 59

— Abstract

Legal Improvement for Ordinance Resolution and

Review of Norm

Hong, SooDong

In traditional power separation, it is difficult to make judicial judgments
on legislative or executive power. Although the Constitution stipulates this in
Article 107, there is a controversy about the possibility that the local
autonomous entities may be unconstitutional or illegible in their autonomous
laws and regulations.

Gyeonggido Council passed a resolution on the establishment of a policy
committee to support the activities of the local council members and to
provide staff to assist them. The Ministry of Public Administration and
Security judged the introduction of a virtual assistant system, and requested
the asylum request. The Governor of Gyeonggido filed a complaint to
confirm the invalidation of the ordinance after the asylum request. The
Supreme Court ruled that the Ordinance was illegal.

However, there has been controversy over the scope of the ruling
because there is a problem in that it is necessary to nullify all the acts of
amendment of the ordinance prior to the nullity judgment and the
administrative act accordingly. Gyeonggi Province deleted the bylaws that the
court deemed illegal and approved the revision of the articles that the court

did not judge.



60 SungKyunKwan Law Review Vol.31 No.2(June 2019)

Although the local council's appeal for invalidation of the revision of
the ordinance is formally filed by the head of the local autonomous body
for the re-approval of the local council, the validity of the ordinance is
practically examined. It is necessary to extend the debate to make a variety
of judgments such as unconstitutional legal judgments, apart from merely
judging whether a re-vote is valid or invalid. To this end, the Local
Autonomy Law may be amended to grant various powers to the Supreme
Court, or it may be considered legislative to transfer the invalid confirmation

to the Constitutional Court.

@ Hong, Soo—Dong

Local Government System, Confirmation of invalidation
of the Ordinance, Review of Norm, local council, agency

lawsuit
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— Abstract

A Study on the Improvement of the Inspect of

the Government Offices

Shin, Seong—Yong

The principle of separation of powers under our Constitution, and the
principle of representative system, allows checks on the executive power by
legislative power. In large part, it can be divided into control of the
"government," control of the "president,” control of the "administrative
government,” the authority to inspect state affairs, the right to investigate
state affairs, and the right to impeach the president. Across the world, it is
common for Congress to conduct a parliamentary inspection on specific state
affairs on a negative basis. In addition, the nation's Constitution allows the
National Assembly to conduct a parliamentary inspection of the government,
a regular probe into all state affairs.

On the grounds of the argument for abolition of the parliamentary audit
are (D Original meaning of audit @ Difference between surveillance and
control of the parliamentary inspection 3 Audit is the regular activities @
Paralysis of the Government offices (5) Overlap Plenary session of the
National Assembly, Parliamentary standing committee & Several Side effects
(@ So-called "one" parliamentary audit.

The argument for improving the inspection of the government can be
divided into four areas of corrective action (D Operation of the parliamentary

audit (2 Preparation stage for the parliamentary audit (3 During the
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parliamentary audit @ Follow-up processing of the parliamentary audit.
Ultimately, I think the current inspect of the government offices, which

has many problems, should be abolished. Measures to streamline the state

control system include easing the requirements of the parliamentary

investigation system and revitalizing the parliamentary standing committee.

@ Shin, Seong-Yong

National Assembly, legislature, control system, inspect,

investigation
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— Abstract

A Study of Administrative Guidance

Choi, Yong—Hyuk
So, Byung—Soo

Administrative guidance is a type of administrative actions. As a "soft
method", it induces its counterparts, such as citizens and corporations,
voluntary cooperations with guidance, advice, requests, and warnings. Even
though the counterpart denies to follow the administrative guidance, penalty
or punishment will not be imposed. However, there is a regulatory aspects
that can cause similar result of administrative disposition.

Due to the emergence of the 4th Industrial Revolution, our society is
proceeding to unpredictable directions and the method of administration is
also necessary to a systematic change. Traditionally, administration is strictly
based on the law, and the absence or delay of administration occurs if the
related legal basis is not exist. The results from belated administrative action
have become a burden on the counterparts. It can also cause financial loss
for our citizens or unfair conditions to our corporations which have to
compete in the global market.

Self-driving car, health care, and shared services can be a next growth
engine for South Korea, however, the response and support from the
government are still insufficient comparing to other advanced foreign
countries. If the administration sticks to the traditional law-based methods, it
cannot assist to the new industries in a proper time. Instead, administrative
guidance should be imposed for the permissions of research and the
provision of information. This will allow of economy of time and

expenditures.
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Administrative guidance can be applied to administrative demands which
are explosively increasing today. Thus far national level of support policy or
deregulation has to rest on rigid alegal basis. However it is necessary to
consider the beyond. It can achieve administrative goals with the
administrative guidance which is comparably unconstrained to administrative
disposition. From these reasons, administrative agencies should seek the
flexibilities of its administrative style by imposing administrative guidance for

the future.

@ Choi, Yong-Hyuk « So, Byung—-Soo

administrative guidance, limit of law—abiding administration,

flexibility of administration, effectiveness of administrative

guidance, administrative guidance in Japan
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29) Curtis E. A. Karnowe &3S O7kdstol dAgH Edfo tigh 2 (negligence),
Q@uYz wAs &do usk ZJi":l(Strlct Liability) 2.2 gutd oz o] 2 & 9tin
AFstdAs Mz 7de Al BA3Y iOHHH%Z—‘,‘O (Restatement (Thrid) of Torts)l
e Al 27} AA 8 Restatement (Thrid) of TortsollE @zHA|e] Agtow <13t
<3 (manufacturing defect), ®&EHE T 5 Q= E‘r% A M2 A ol BAT &3
(design defect), ©F714 A7 & AL 2AE oA o} LA &d(failure to warn)

2 AE3pst 4= Qth(Curtis E. A. Karnow, The application of traditional tort theory to
embodied machine intelligence, Edited by Ryan Calo, A. Michael Froomkin, and lan Kerr,
ROBOT LAW, Edward Elgar Publishing Inc, 2016, p.62-67.) $tdx& AP = <13t 3}
A} TAE Curtis E. A, Karnow?] =9df wel #73RH QA39] Sl ddd F9q
&3 Zlo|t}.

30) Wi E(2015:178)= “YFaek FAe HET|Ee] AUAHolH fEAolEE dF7beAH
WAMGAE B Foll T A7 Apolzt gtk 3 A “olE EMNEH] $ste] SUA

H 7hest W9 g el st sjdste (AT 27 Al - 2aE, AA

1, 309%; e, AAA, 216-2179: HAF, AAA, 292-2931. oA AQ1E) ol ohaf
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e Aotk e, AFAE L FuelFe] 1 AAZ Y %Fojop
T AR 2FA B el YA W A9 BA =@ ad
2 e YT & 9 Aotk W 9] 27 BF FEagdy
BATY, SA4E BABYL A Eauael diskel ZbsA
83 7k5 0] gtk Beto] b,

4.7 o] FAH

FAE PHAAE 2o

3
st A7l Fuaes AT 5 Ak el Gusk FoE sl
KR

o] dxE FAHZAH ]l WAt
gRer ZAgedls Aol HargEel de SANHE 488k o
= 7 S Aok FEel o7t FAl, APEA SAGEEA rREA, T
AA GrEEAD, ARAFL g FALOYHES A E 5 Ak o
e Sdzbs Fgage] HardEe A4S Adua = 45 Wt
ol ek FANEEs 2z 8t HEe EaoA Zk ARl

44) o9} & 27L& Matthew U. Scherer, Regulating Artificial Intelligence Systems: Risks,
Challenges, Competencies, and Strategies, 29 HARV. J. L. & TECH. 353, 2016, p.397.¢] 7]
Heaae ool g v W&E Faste] A& EdTh ‘- Al systems meet
those standards. Companies seeking certification of an Al system would have to disclose
all technical information regarding the product, including: (1) the complete source code; (2)
a description of all hardware/software environments in which the Al has been tested; (3)
how the Al performed in the testing environments; and (4) any other information pertinent
to the safety of the Al After disclosure, the Agency would conduct its own in-house
testing to assess the safety of the Al program.”

45) Wit E o= Qe 7ol A4 e A APARLY A68x Al wE dAY
2ol JhssteH A A HA 2004, 2. 26. AL 2001 BF80).



NSEEAMNAL 28Tt HHA 161

gate] TAMOE thEAE AT
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| 9% (PR AmAge] WelAds A& AN F ek )

Aol w2 weko] wiAlE & gl

wAZE 28D B Fd(feedback)ste] AR S £48H717F 8ol sttt

46) “--- the most visible and developed area of Al policy to date involves the capacity of
algorithms or trained systems to reflect human values such as fairness, accountability, and
transparency ("FAT").” (Ryan Calo, Artificial Intelligence Policy: A Primer and Roadmap, 3
U. Bologna L. Rev. 180 2018, p.191.) ¢]&ist A AH&E v ¢4 F4PH= 34
Q3w seks 344 715S @ Aold Adssn,

47) Mario Martini/David Nink, a.a.0, S.1. o|A&, “AA}53} AP &g+ A" AN
gy A299 A3, durddigtal WY, 2017, 1694 AQ1E
48) “While Al is not a solution to government problems, it is one powerful tool to increase

”

government efficiency.”(Hila Mehr, Artificial Intelligence for Citizen Services and
Government, Havard Kennedy School ASH CENTER of Democratic Governance and
Innovation, August 2017, p.15.) Hila Mehr(2017:15)8} Z+& wieho| A AFA S &43 9
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AA, Sdas PPz e JREE 2 AAJIARRS ZA7E A
714 3\013} 53 AF34, nAaos 34 3 dEd YHoly Ve
& 2 HoAel F5E & ARE vE dHom EA Aiges
A g Ao ARG M) TheAdolEs HAE "RIhSD olek 2
wAE AN EALS] o] AR B Jrstel stad o] gl
TAR FF ATHRAZ N E o} ByEH ol F AL Aol
Azhen

=4, deAs FadFe] S or A7 dEHA EAE it

AAE ARG A Aol G4 Fdol g 5 lka Aza,

“Accelerating artificial intelligence (AI) capabilities will enable automation of some tasks
that have long required human labor.” (1¥ %59 T8-S 7I43ststd LW Azte] I8
492 dd 2 7B A9 st sbssid Aelth)  (Executive Office of the
President, ARTIFICIAL INTELLIGENCE, AUTOMATION, AND THE ECONOMY, December
2016, p.1.)

“In some domains, there are clear advantages to using Al which can be more accurate,
faster and cheaper than using humans.” (Tania Sourdin, Judge v. Robot: Artificial
Intelligence and Judicial Decision-Making, 41 UN.SW.LJ. 1114 (2018:1132) o]A&d 54
gl A WA ol A deke (6 W21 Fge) ATA T o AFo= o

[elan BN

49

=

50

=

A % 9 stelth ol SAGANAS A4 AL Aoke Al s, A
odelg RoplA o e e Fdel P49 B8HL ERT £ U 2

& WiHoR A9 T 59 LA OpIE £ Aot 48 ¢

51) v, “AAA ok Absstd FAAA o e Wreaved HEALY- 5d3 D
EollMe] MAe =oE FAoE & AR TFARAT, AT, Y| 2EFI, 2
018, 68H.

2) g Al(iteracy)® dutd o FAStE 71528 T A4 ARE IS5t o
T de s Pt esd UAE vy ofgAEe] AR FH ofs % 48T
T e SEA g sl ZxETHEE ], 2006). ol#F sF| A GAA
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& Adnh e84 Ve FEelA daelae F2E sl dyE
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A&d g, e A £ gkl 1 Ry ek Hudd ¢
gle A== 7Ad F due EA7E e &, dag sl diEk ol
%G SEol FHSAY ddA X3 Vled Al Aud A 4
agE A9 Hdom wujdtel O dde A A XE = 3
o =, fads gAY AR AR Rl v BReka ojee
Aotk Ao dxts FA PR AL dsfjol s dAHA] X
A EHEE &Y e fls ARl A s ve EAdE
A7)

=

W3 A5 RAE S 8 A", "KISDI Premium Report (43} AFi€® 7]8A)g]=)),

2017:29914 A€ vb Sl
53) tee Fae] =9 7t} “Although accurate Al systems can reduce or eliminate human
bias in decision-making, it is also possible that data-intensive applications are affected by
potential bias, as both deterministic and machine learning Al uses data input to extract further
information (analytics) or create and train ML models.” (Alessandro Mantelero, Consultative
Committee of the Convention for the Protection of Individuals with Regard to Automatic
Processing of Personal Data (Convention 108) Report on Artificial Intelligence Artificial
Intelligence and Data Protection: Challenges and Possible Kemedies, Directorate General of
Human Rights and Rule of Law, Council of Europe, Strasbourg, 25 January 2019, p.9.)
AEAR 67 QAT AP 8URE Axdlel APE PHAE PHBIIZ A 2
AAe AR gt, Q¥ AR 7 Ad¥As A7/ 8982 b3 ) 1. Principle
of Transparency, 2. Principle of User Assistance, 3. Principle of Controllability, 4. Principle of

54

s

Security, 5. Principle of Safety, 6. Principle of Privacy, 7. Principle of Ethics, 8.Principle of
Accountability (Draft Al R&D GUIDELINES for International Discussions, www.soumu.go.jp)
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A 2A 2005, 5. 26. A3 998 RH513,2004F wF190(H &)

A T4 2005, 7. 21. Au 20033 W}282,425(8 %)

AR AT 2005. 5. 26. 9931 1}513,2004 3 w}190(H &)
“AsAREe g, g, 6“*?1]01 A8, AHAH 20 o k% w it} 53] AlghE
Hol dueEE 53] ANAGY AEE o9} Aol HFE A Y

(Automated decisions impact everyone, occurring routinely in education, employment, health
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care, credit, and government services. ---However, people are vulnerable to errors and
biases in the underlying data and algorithms, especially those with mental illness).” (Scott
Monteith & Tasha Glenn, Automated Decision—Making and Big Data: Concerns for Peop/e
With Mental Iliness, Current Psychiatry Reports; Vol. 18 Issue 12, Dec2016, pl11.) %, 9
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W, saAE AAANE AAF] QoI ARl
AL Aaslolel & gloln, FAUY Agow @
o Aol AeNHA GES AN AR Wi A, A
Aolth. Uolrh, Mze WA (DARAIAgA] 1E, Alel

Fele g S fatel Arel Aase] FHsn AT & 9
S ARE BHTe0 92 Aels LAe] B B FHel glout
1996\ 3719 Augslol #a WEol AGHe] wulel e
WEA AHold BEstn 9o Y dudon 4 s 4n
Aol A WA ohlF Aest PRt wf-psE guel o
& BAITFAL 1 O sl o= ASE Au AAY EAS
AAZ PrheD ARt SAS AW A% Bste], Aol
oode] AR BRe AREE A G4L AAD s o o
© guolel He] 88 wgHonM Mz FEE Aol 4y
t Ede) Afsh EeldAle] BAel Yons FA Aol YA =

o~

718 4= 9tk “However, such analysis can also create valid concerns about differential
treatment of individuals or harmful impacts on vulnerable communities. These concerns can
be amplified when automated decision-making uses sensitive data(such as race, gender, or
familial status), impacts protected classes, or affects individuals' eligibility for housing,
employment, or other core services.” (Lauren Smith, “Unfairness By Algorithm: Distilling
the Harms of Automated Decision-Making”, Future of privacy forum, December, 2017, p.1.)
59) Hila Mehr, Artificial Intelligence for Citizen Services and Government, Havard Kennedy
School ASH CENTER of Democratic Governance and Innovation, August 2017, p.13 2 #
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) A AL 2010, 12. 28. AL 2009 HF258.

NAete] 7Mgolfrole thaah 2ol dwdt} “HHESAZ waA AAHL JE
AL aFste] 49 2 ANAHREAAS YAHoR GQsto R o] gt nA
Aehstal, AEVEE 1S fg AR Ao R A AR 543 AR A% HF)
o falXe F77F oW 2 AES Y8 wEEtESE S (R REE L AL, hitp://
www.president.go.kr)

64) AFA TS EE3le SAAE FFAYN= AP HLe Aol A A ofr|E 5

o= = 0

N

63)

ﬂllo ri?&

At} “Al raises questions around privacy, the accelerating pace and adoption of digital
tools, and whether humans can keep pace with the rate of automation overtime.” (Hila
Mehr, Artificial Intelligence for Citizen Services and Government, Havard Kennedy School
ASH CENTER of Democratic Governance and Innovation, August 2017, p.15.)
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— Abstract

Fully Automated Administrative Act in

Intelligent Information Society

Hong, Min Jeong
Kang, Hyun Ho

Intelligence information society portrays a future society where
automation control that surpasses the limitation of human ability is
universalized via intelligent information technology including artificial
intelligence, robots, and the Internet of Things. The entry into the
intelligence information society involves changes not only in one’s private
life but also in the public domain; therefore, the discussion over the
possibility of fully automated administrative act by artificial intelligence and
algorithms should be presented at this stage.

Fully automated administrative act can be regarded as an administrative
disposition since it can be considered that the administrative office has
recognized and granted permission over the administrative act by artificial
intelligence. In addition, the automatic decision that made fully automated
administrative act can be regarded as an administrative rule which can be a
standard of an administrative disposition or legal order if it publicly binds
the people or the court. Despite the view that the subject of such fully
automated administrative decisions should be limited to ministerial act given
the original intent of discretionary act to promote administrative decisions
with concrete validity, it is not necessary to deny decisions made by

artificial intelligence and algorithms that can make concrete validity in
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principle.

It is reasonable to assume that even fully automated administrative act
may be invalid if the administrative disposition is significant and clear in
accordance with the theory of importance and clearance; otherwise, it will be
canceled. In the case of Article 2 of the State Compensation Act in
relation to whether the State is liable for compensation, the artificial
intelligence is not considered as public officials but there is room for its
inclusion in Article 2 in the future with legislative improvements. The
application of Article 5 of the state compensation act may be held
responsible for defects caused by malfunctions in artificial intelligence and
programs.

The positive roles of fully automated administrative act are (Dcorruption
prevention and transparency, (@problem analysis via restoration and
human and material resource saving. However, on the other hand, there are
negative sides as well, such as (Dinformation security and privacy issues, (2
algorithm literacy issues and (@absence of related laws. In this regard,
constitutional basic rights including personal information control right, right
to know, the secret of private life and limitation of freedom and personal
rights can arise as problematic issues. We believe that the aforementioned
problems can be minimized through a preventative measure with statue
revision and post-settlement with the State Compensation Act revision. We
anticipate the settling of fully automated administrative act in the future
society through continuous discussions on preventing infringement of basic

rights.

@ Hong, Min Jeong - Kang, Hyun Ho

Fully Automated Administrative Act, Automatic Decision

Making, Intelligent Information Society, Artificial Intelligent,

Compensation Liability
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A3 B4 AAE #AE AR 2D olE B

ek A2 AHel ojuw gt

1L A

7t B8 AAZS FAIA] Walter Wilburge] 73]

1) ojek #este] e, AA V1A WARlA Gt A - AAE 9
T EAEY 2L B AN B 71E] FASe] Ad AR, 53-541
& EHAEAN EqEARE A AE ARG wol o WMol ¥ FRIAS
mA = ol el AFo mE 4 wtel gl 4 AARE ol@Hel oA 1
e 0 2258 23 UHENE AASL | 847) o] P T]Fe]
Hofop & Aol A geet sfANE AASA Rehs @AVF dAvka A4 @
ae|E Byt WAk Aue] @rlm o] tEk ojwdt o2 AASE Amde
AT77F Al fle weEleh 2l oW gAeRE WA dVIEd dHEs Ak i

g A7 ARH A Aol disiA e Fo] drteit

Franz Bydlinski, Juristische Methodenlehre und Rechtsbegriff, 2.Aufl., Springer - Wien -

New York, 1991, S.529(o]3}ol| 4+ ‘Bydlinski, Juristische Methodenlehre und Rechtsbegriff’
olgdithe “B& AAZY FAA Walter Wiburges 71d$ et o] WAl wd

S AAE AAKorper) 7F obEk ‘g9 A-E(Kriftewirkung)'e] AHZ d|4st= He ‘F
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FuotA AgEd & §le Al
A MZ BEHe g4 Hrle] A
ines beweglichen Systems im Birgerlichen Recht, Graz : Jos. A. Kienreich, 1950, S.13(¢]3}
o)X= ‘Wilburg, Entwicklung eines beweglichen Systems im Biirgerlichen Recht'& <183}
th).

Walter Wilburg, Die Elemente des Schadensrechts, Marburg : Elwert'sche Verlbh., 1941,
S.283ff(o]8loll A+ ‘Wilburg, Die Elemente des Schadensrechts’ & ¢1-&-3Ht}). olo] djat A
HWoZ WREIEHL kT 72T 4 — 7 DI LR, RIEFOFBEGIGA #), i
REFREFIT R, FEI19(1999%), 56-57HS F=,

Wilburg, Entwicklung eines beweglichen Systems im Biirgerlichen Recht, S.22. ©]&]gh 19
ZAdfo] tha|A Bernd Schilcher, Theorie der sozialen Schadensverteilung, Duncker &
Humblot : Berlin, 1974, S.2012 “Walter Wilburg®] [&2] A AN A2 H&A2 Hrle +=
ARl AN BH AR Fo AF[E WA AAsk= Ao ofe F&E A,
= 2AGaa00] 7Hse A'olglaw d+duh. W3 Franz Bydlinski, Die Suche nach der
Mitte als Daueraufgabe der Privatrechtswissenschaft, AcP 204, 2004, S.332(¢]&}ollA+=
‘Bydlinski, Die Suche nach der Mitte als Daueraufgabe der Privatrechtswissenschaff 2 ©1
SAhE T AARS EE HAE AAs] Aol ofw Aol A oW sksAel gl
T T8 RE A #HE RoAY A Ui drkel ARE HolA H7H o
2 f5% Zor & 4 ol e o A it Sl

16) Wilburg, Entwicklung eines beweglichen Systems im Biirgerlichen Recht, S.22.
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o dhsiAE B4 stk
. Walter Wilburg®] 3 AA2S B3 As)
D 243 ZddA Haste A3

Walter Wilburgell 9JallA &4 AAEo] A5o=2 4% o]F & 9]
25 B8] 9% A= F stuE 844 SuS Bestr] fste] s
Aol oafA Tk As7E A A E A

20 Gerhard Ottex= &% AAZe] ‘ax’e date] HES A} of
7oA el ‘eA’d oW 7)ol FRsk avtE oW WA airt
Hop FQosHA fvkal b= ubel Zol(dAdd Aol Al f1EAd ol
a, agla &g gol E&H Hojw InkE Eaiujde W9
= e th1n, ‘Ylaid WA (komparative Satz)18'E o]w] sl &1
th19) ohk oW F & vluste] feelr] fEiA = gk 8 - v
w’e] QA B 220, Bernd Schilchers WH¥o] o] sgted uj

A7 ¥ 7124 H7HBasiswertung)2DE A%

oL
ol
o
frtl
X
g
(B
Lo
D)
Lo

17) Bernd Schilcher, Ziele Aufbau und Prinzipien einer Neuordnung des Osterreichischen
Schadensersatzrechts, in: European Tort Law: lieber amicorum for Helmut Koziol, New
York : P. Lang, 2000, S.259., S.295 #%.

18) Hlug HAD Hugs AT BWAR, 2 72 FAL ‘w7l gow BEFE A e Wl
HatA gled d&s awkd b7t gk WAE WHEHA 9lthGe mehr bzw je eher a,
desto mehr bzw desto eher b)” & “a9 ZA$oe a7} old A$-RHUE b7} Brh WA

+ A5 UtHwenn a, dann mehr bzw eher b, als wenn nicht a)’2l= FE|E QoFHT}
(Gerhard Otte, Zur  Anwendung — komparativer Sétze im Recht, in:
Bydlinski/Krejci/Schilcher/Steininger(Hrsg.), Das Bewegliche System im geltenden und
kiinftigen Recht, Verlag Osterreich, 1986, S.272).

19) Gerhard Otte, Komparative Séitze im Recht. Zur Logik eines beweglichen Systems, in:
Jahrbuch fiir Rechtssoziologie und Rechtstheorie, Band 1I, Disseldorf, 1972, S.301ff. (¢]&}e]
M= ‘Otte, Komparative Sitze im Recht. Zur Logik eines beweglichen Systems & ¢1-&3Hc})

20) Franz Bydlinski, Bewegliches System und Juristische Methodenlehre, in; Das Bewegliche
System im geltenden und kiinftigen Recht, Franz Bydlinski u.a (Hrsg.), Wien & New York,
1986, S.21ff. (o]dto\ A= ‘Bydlinski, Bewegliches System und Juristische Methodenlehre =-
SER

o) WlRF WAl a3 azel AuH BAE AN BolAw 0] A AalrE



A s 3u Sl WHae] wae] hgA JHE =Rstazt o
AT}.22)
A= ol

1 =
7144k =89 AMittelweg)' S ZHA ¥ Ac).2d)

A A AEo] 71224 H7FBasiswertung)® #HES e Ae A
o] AEgEA] Ze AldleE B4 AAIEoR AFA EHA HE
o] ALVt Fadlthe S BS 5 vk 2 o9

M= AERILe SN T2 AARS B4 Haso] FHHU

o o
off
o
4

APA Abel A A BATE A ola Ang Y2 AAE Bart e, oF

At AAEE Hrb V12A G o tHRARKE, A “HERELEONHKR LT

PRFRamIc & 5377, 118H 7726 #=2).
22) Bernd Schilcher, Prinzipien und Regeln als Elemente einer Theorie des gebundenen
Ermessens, in: Regeln, Prinzipien und Elemente im System des Rechts, Bernd Schilcher,
ua. (Hrsg), Wien, 2000, S.153., S.180f. &4 AAZANMY 7|24 Hrtel| ek A2
& I F 5 AARS AAske A 25H AAE Lokei(e A Bydlinski, Juristische
Methodenlehre und Rechtsbegriff, S.530; Helmut Koziol, Begrenzte Gestaltungskraft von
Kodifikationen? in: FS 200Jahre ABGB, Bd. 1, Wien, 2011, S.469., S.489(]a}oll A=
‘Koziol, Begrenzte Gestaltungskraft von Kodifikationen? 2 <1-83th); Franz Maurer, Das
Bewegliche System zur Konkretisierung der Sittenwidrigkeit bei §826 BGB, Nomos, 2017,
S.76(o] 3ol A= ‘Maurer, Das Bewegliche System zur Konkretisierung der Sittenwidrigkeit
bei §826 BGB'= <l&3it}) H=x).
Bydlinski, Juristische Methodenlehre und Rechtsbegriff, S.533; Helmut Koziol, Grundfragen
des Schadensersatzrechts, Jan Sramek Verlag, 2010, RdNr 1/29, S.15(o]3}oll A+ ‘Koziol,
Grundfragen des Schadensersatzrechts’@ <1-839t}); Helmut Koziol, Rechtsvergleichende

23

=

Schlussbemerkungen, in: Grundfragen des Schadenersatzrechts aus rechtsvergleichender
Sicht, Helmut Koziol (Hrsg.), Jan Sramek Verlag, 2014, RdNr. 8/65, S.779(¢]3}olA+=
‘Koziol, Rechtsvergleichende Schlussbemerkungen 2 <1-&3t}). Walter Wilburg®™ ¥7% A
AZS AFo2 T4 & A3 2pAle] =wodlA] ‘&t 7125 A¥ste Al
TE BG 2 =8 9744 9tk o] =EE FF Aotye U 9Ads AfEe 2
THE S A A AN AGAA FTEEH 2 And dF Alold gnpE
FTES Ze dol EHol Adu’u & tH(Walter Wilburg, Der Unternehmer im
Schadensrecht, Universitat, Graz Wissenschaftliches Jahrbuch, Graz, 1940, S.51 =),

N H
o ® o7
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t}. oA Bernd Schilcheri= & °]&29°] H< HYdA Hegdvan g
o=ZH AHEHAY FSHAA T
“Walter Wilburgs EE Ald, Axo] 7b4 2&3 Ald'z A3}

798 J1golm FRF AFLsela 3
i3 [®)

&) A shA &
Ast ¢ Jop’ar 3k tEe2d) E3F Franz Bydlinski®e “Q2Eg]olo] I
v 2Es AElE Agstr] flste]l wHEEA A AAES AYE] S
th2d)” A stk

o A9 # Al

Walter Wilburg®] &4 AAE 9 o]& Heslr] fste] 49 %
AN ES T4 AAZA g 7124 F7ME Hike] FA4 WA A
gk ko] AUPS w oH HAEE o] &l o] JojA Ak
240 a2 o] gArt HE Aoz oldsiH, wef 7124 Ht
g HoldE @ Al ASARE BE AAEL Siel 7124 WokE
S&stE FHE AT F d' AR olFsigitta ¥ 4 k26 1

24) Bernd Schilcher, Das bewegliche System wird Gesetz, in: Festschrift fir Claus-Wilhelm
Canaris zum 70. Geburtstag, Band.Il, C.H.Beck, 2007, S.1317f. (¢]&}ol A+ ‘Schilcher, Das
bewegliche System wird GesetZ & ¢1-&3Ht})

25) Bydlinski, Die Suche nach der Mitte als Daueraufgabe der Privatrechtswissenschaft, S.309.,

S.331 mit Fn. 43.; Maurer, Das Bewegliche System zur Konkretisierung der Sittenwidrigkeit

bei §826 BGB, S.77.

ol 9} ##As}to] Schilcher, Das bewegliche System wird Gesetz, S.1318f.% o122 Ald|(har

d case)ollAl TA AAEC] VTete AZ Y AV FASHEAY 58] w9 A7

@ aol g W, fEdel b B4R AR 49 - A% @ Aalg 2L nx

o

26

=

o 984) TR WP BRIl gl Eal, 25T ARA £, el
date] AR Fol 598 B AAH BH)E Welol dd A 2A% A 8
7k HE Bl gl B Edude] HYHOZ ol Tl Hgol Wakel
Al e e Qgak el A AT 5+ e g ol 4 A =5,
Wl A} 2707 mleka A 9ol At SR A, O AR Az
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aao% A4 AAEL AAFE AREES B o2 -

oo dldo] o2l Ay B AldE AW B el A

| 7bs@ dol Fatn Qkn 2 4 etk aga o] AsiSel e
1=z

o

ABAe] e A= FAH AdlA ABAe] thstel S
g FEE 9 wel g@AYe] Bt 1A Bkl fFANL Fa
of AAsteE AR stetan, olF AW HNEOR BH AAEL
g3k S frk2n
ot B4 AAR dAAE et 2e vwel A8 £ Atk
4 AARA @ 72H PAE AAT) YolA ANFE AW 8
7} oas AAd axBE, AN e YR dHAE e 74
M9l gkl B 4 Wl Lzl ol AR W Ao Holw B
AT WS 2T 5 ks vige] AYIE S ek BE o] @
Hlge] tiakel BA AARL AAsE ANES V1A BE Faol
Watel Aol ghie] WE wAe FErie”n yurgc
aRE oleld wute] EFEA o @A WHlA BH A
ABSL Agshe orEeol 4rel B olsh Bulw U TAA
1 olEe A YL AvpoRM HEHOR F3E F UL Ao
A

A3 9 gAAUNE &
27) Schilcher, Das bewegliche System wird Gesetz, S.1318f.= ‘<94 A, ‘ShA| Al &
o8] Wele Aeojgtar sto] 1 A BAS V| EolA] ¥ornE HEF AY qAE 7

F

o Ao A Aleel gk dds LAY ‘defe 1vd dev) gle AEe F48
Aoz giAstE S FAlSe S Aoy gt oS ®elth

28) o|¢} #Hste] =AU (Birgerliches Gesetzbuch. ©]3} ‘BGB'#}a dtthol] 9j&Aolel o
A S MM AHES AN Hein Kotz Walter Wilburg?] 54 A2 71%
3 A G fiste] ‘HEHoRE M Mgl w1 A vwssit

(Hein Kotz, Haftung fiir besondere Gefahr-Generalklausei fiir die Gefihrdungshaftung-, AcP

170, 1970, S.1., S.191.).
29) oA Maurer, Das Bewegliche System zur Konkretisierung der Sittenwidrigkeit bei §826

BGB, S.76.
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2. A%< 3% % #H7}

AL FFelAolA 4 AAES S WA HHESE &
gk Helmut Koziol®] ZA&l7}F 22 & OGHell <34 Q&5 3th. OGH=
A@dAlelgtar & Ao el A=A oF, ‘5dHE 7Y 7
5 dukstel lojA &3 A Wil Esfjoe] nAFgAR] AVE
QAR FA o3 4SS FHSte] ddete wel A AAUL
Sasttha SFith30 oefdk ‘@4’ The] FRE AN HIFA 7t
ZVR1999/51 #Zo] AAIg etibygolrt, o] A= dejuo]H <]
AAPS AL, 242+ g dsste A wE fFd
I mjasks AR Agsilt. S defHolH e AlgE FEshs
Aol Asakel AR 715 7 S AAIRE ARES dl A AEA S
Abs kel gyl gl st o7l = ol frE WAISHA skAIRE, £
T dRbAQD wFe] ek o7t fle Aol 2 o]l Hew HG
Eo deHlolE = Akl nAE Q7] wwol AxS FARE Ve
7H g AIRE, FEEe AN 7F Ao, g8 wEsrag JA5E Ut
30) SZ2012/91 #4(20121 9¥ 13Y 80b84/12d). &4 A& WAl Martina Kisslinger,

Gefdhrdungshaftung im  Nachbarrecht, Mirz, 2006, S.139( ]’6‘} o] 4= ‘Kisslinger,
Gefahrdungshaftung im Nachbarrecht & 1&3tthE “o] F Q4[5 &3 29 /A
2 &N A7) 4 AAY grlelM FEHeR AL & 91‘3}. C\’:_]c}"] 0/\9]
oFgh> Epe]l 94| AFow AAT L v} HZo T Fo I
tatol ©a Add HAAe A wiE (Blsde & HBHJ- ATHB.
Steininger, Verschirfung der Verschuldenshaftung, Verlag Osterreich GmbH, 2007, 5.143,
Koziol, Grundfragen des Schadensersatzrechts, RdNr 6/141, S.231). EFold =&
ZVR1999/51 RA% o] 2 zfﬂfsﬁ glom $72012/91 HAE FH K< Jmoﬂ*i“ 53]
7FsAdol goletr] el o ﬂiz 1 e Ao Helth $F AAES A
3t7] ojde] #AE RuyztE AP BiAe] 9o Aujrtsds 5 14644 et
oA s BAZ oA EvBI1982/129 #HZA(1982d 1¢¥ 279 - 10b 824/81 L7E(Go
Kart) At obvb A& 2ps & ufAba o ¥ (Eisenbahn-und  Kraftfahrzeughaftpfiichtgesetz.
ol3l EKHGZtaL dehel 71z¢ 71 f3olth), SZ46/36 V41973 3¢ 2849 50b
50/73 B4 AkaL) Fol ATHOGHONA Sl f18 Aol Aol tigh zApAlgh &= fiH A,
PRETHEIC BT 2 BT OL TN O EE E 2 OBRED-F —2 P ) THIC BT 5 H/T
MR DR B EICL T, BERiE 564, BRI R Famssr e, TIk294(2017
F), 8811 ol3 Hx).



Dl el S| gAY S& HMAEZ(Flexible System)2l A0

2
i
K
7]
—
co
©

S0l §l7] witel o] HolAx: f1d Aol FAF ATt S dH|olH
o] 2Tl WE QEstE dFUle ST Ao IS glom,
It A 93] FAHAe] SR HET = H 55 2AZ deEHelErt 7}
A= f13de] 5 P ofygtar stk = o] #ALS A
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AH fere] bsdtEs dolvm & & ok aeEE e
FEAG Ao Astel WA Bl Wk Ay whre]
Aol sedths viwE, g AgAde] ditgs e =9
Ak Aol diRE Ml o)A i ghehiyel A mw A daA

31) Sz2012/91 |ANAE £=7F =1 A ekd7|FEe F= Qe A Eadle
MNAFE sha et QlojA vludige] He FA4 AL EHaA AT, 747
ol AYE HEAY T vlart o] Fojzl Ao HT

Axte]  t)gk H]FHOFZ  Peter Rummel, Kommentar zum Allgemeinen biirgerlichen
Gesetzbuch, 2. Bd., Teil 2b, §§1293 bis 1312, §1306, MANZ'sche Wien, 2007, RdNr. 2,
S.732f.; Kisslinger, Gefihrdungshaftung im Nachbarrecht, S.144; Rainer WeiB, Hoherer
Gewalt als Haftungsausschuluss, MANZ Verlag Wien, 2009, S.99(¢]8}oll A= ‘WeiB, Hoherer
Gewalt als Haftungsausschuluss' 2 ¢1&3¢tth) & #Z. Tz djgh w|#SZ Rudolf
Reischauer, Reform des Schadenersatzrechts?. in: Rudolf Reischauer/Karl Spielbiichler/Rudolf
Welser, Reform des Schadenersatzrecgts, Bd. I, MANZ Verlag Wien, 2006, S.23, S.37(¢]&}
o M= ‘Reischauer, Reform des Schadenersatzrechts?Z QA-g3th(H A A 7Y ZE I
S-S st AW gL dig Ao % WEe qrgo] glojA EE Aeo] g Fo
9l MGamAH FHol ltia dth); WeiB, Hoherer Gewalt als Haftungsausschuluss,
S.173; Kisslinger, Gefihrdungshaftung im Nachbarrecht, S.146 %5 %, FE3F TajoA =
AEAYge] vt gy At gk HRE Adr|FEe Ul EoR A
Al el digk Hae 2o A g vRlske whe] Bl @ek Ao mA,
T AAEY AFEoZN IR3A HASE AR RYE FYEE 8999 o
A el W Alekel thgk Bl#H( A Karl Larenz, Lehrbuch des Schuldrechts, Bd. II,
11.Aufl., C.H.Beck, 1977, S.620; Heinrich Honsell, Reformbestrebungen im schweizerischen
Haftpflichtrecht, in: FS Peter Schlechtriem, Tiibingen, 2003, S.743ff. F=)3 %% 7]
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Uo7l 52 AARS aMEor AMete e 4FAY o9
dHor w5 EHE “Hol EE oo FFS Jaw e BE W
& ol[FA AA &Ik’ star lE wheh o], Akl A
st, 2574 e FASH AW Ty wiE AlEshs Wl A
SRl A a7t LT Ao Sy A F) Al S (EA A
Aol F44 4= Eeehss) Bl see] oA &= 9l
o, Ao Aol vl d= oY Age] mE Holgtal
= 4 3

S oleld Welel @ AEA Aol ARALel e W

o mebd o vlgel WA BRAA ANE B4 AAEe] 9% BE 2 1 3
sl osto] WS T F A ASE nalh
33) Th 7l FET exEeloh W] A% foldor kM) FR). ot A

<o #HE B S Fa AEdT A8 A A AFL AP Al
gk HuE oA Pt 9= o ola|E 4 gle Mol Fasith o] Al o
sko] FiEAN, AA RETHKICBIT 2 BEEEOL TN OEE L Z OBRED -4 -2
MY TS BT 2 ETRIG O E 5% L -7, 173-1801 #=.

Otte, Komparative Sitze im Recht. Zur Logik eines beweglichen Systems, S.301; Frank O.
Fischer, Das “Bewegliche System” als Ausweg aus der “dogmatischen Krise” in der
Rechtspraxis, AcP 197, 1997, S.589ff.(o]3}o| A= ‘Fischer, Das “Bewegliche System” als
Ausweg aus der “dogmatischen Krise” in der Rechtspraxis & 1-83tH)+= Gerhard Otte2
o] AmS olgsi),

Bydlinski, Bewegliches System und Juristische Methodenlehre, S.33-37; Theo Mayer-Maly,
Bewegliches System und Konkretiscierung der guten Sitten, in: Das Bewegliche System im
geltenden und kiinftigen Recht, Franz Bydlinski u.a (Hrsg.), Wien & New York, 1986,
S.117ff.; Attila Fenyves, Bewegliches System und die Konkretisierung der “wichtigen
Griinde” bel Auflosung von Dauerschuldverhéltnissen, in: Das Bewegliche System im
geltenden und kiinftigen Recht, Franz Bydlinski u.a (Hrsg), Wien & New York, 1986,
S.141f.(o] 8ol M= ‘Fenyves, Bewegliches System und die Konkretisierung der “wichtigen
Griinde” bei Auflisung von Dauerschuldverhiltnissen & <1-&3+c}); Reischauer, Reform des
Schadenersatzrechts?, S.49; Koziol, Begrenzte Gestaltungskraft von Kodifikationen? S.493;
Maurer, Das Bewegliche System zur Konkretisierung der Sittenwidrigkeit bei §826 BGB,
S.82 5.

o d BEA Okoﬂ/‘ig] < b #ek(SZ73/79 T4 (2000 59 11 80b 253/99%); RS
RS0048300 #z), $1AH& 4F4(ZVR2000/103(20004 49 28¢ 10b 94/00f); Zak2010/197
FA(2010d 1€ 14 60b 248/09b); RS0122794) #=), ek e f-o] =4 (HE)(OGH
41991 49 109 10b 533/91) #=%) 5.
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& w4 AAEd o8 Rwdd 5 desjehs 9fd Ad & At
= YA ofFol digte] A wo] dEd ‘eA'E AR A Eshe
AgE Ao Wel Ae 9 A4 Bl AwEd, elA B A9
o MwE FHow AW VS wus W AFgeA vy /]
2o @A HuEE AFLAe Wug Bato] A F5
iAol A™MstaL AFatA o] FojAa e Ao w ®Wlrh, aE]al vhef
L 2Egole] Eo|xHDisktionentwurf. ©]3} DE#}al $Hr})3Do| A A
AR QBN Auire] szanE B A onE Aage
Woletw o]al % Atk webd OGHS A0l g wue] M
WS AdA A Y] ‘S 307 g s o ot F glo
v, 4 AAES = AQgeoprt vetd = gle ddHy R of
t}.39

37) o Zoh2 2005 6 exEgol Ape] os) exEgjol wIWA(Allgemeines
Birgerliches Gesetzbuch fiir asterreich. ©]3} ‘ABGB'#taL 3tt}h) A2 |25 ‘Ojeld =4k
4 F A0 fSHHH*“:H (12932 WA Al13412)9] M-S flete] wxd slojn, o

ZSbe] FAAZTHL 20070 EREUTE FAR o] R ME S aEg ol Eajulet
WO M A AARES AYT Aol AFEATE. of kol WA e H|do]
AZIH QAR o2 vgs Foe o]&2 Aol ohd A ulEel A7t AMS

Rk opyet & ol &l Wi AFG ofarh gle A= AUM" Aol AFHALmE(d

A George Kathrein, Zur Reform des Schadensersatzrechts-Ein Skizze aus dem

Schattenreich, in: Festschrift 200 Jahre ABGB, MANZ Verlag Wien, 2012, S.239f.(0] &} A

+ ‘Kathrein, Zur Reform des Schadensersatzrechts-Ein Skizze aus dem Schattenreich = <1

£3}); Schilcher, Das bewegliche System wird Gesetz, S5.1299., S.1302f.; Bernhard A.

Koch, Wer hat Angst vor Walter Wilburd? Gegen eine unbewegliche Sicht des beweglichen

&

Systems, in: Interessenabwigung und Abwigungsentscheidungen, Lamiss Khakzadeh-Leiler,
wa. (Hrsg.), Verlag Osterreich GmbH, 2014, S.29., S.42f.; Gerhard Wagner, Reform des
Schadensersatzrechts, JB 2008 Sprmger Verlag, 2008, S.2ff.(o]3}ol| A= ‘Wagner, Reform
des Schadensersatzrechts 2 1-&3th) & #x), T4 AAES 44 A9 ggs 4
el doAME o] H& LE%H of & Zlo|t}.
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s 9484e B8t 47 digslA 719 AdAdolA dds= fdde A
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ol9} ##3le] Georg Wilhelm= th&3F o] 43t & - &4
M= 4 AAZS d&sk= Aol Holx|uk oo thafA 1= 19
gt FAEo] 7S AWM AY A A S AT Ao
2 B 5 dfdE EFsta 54 AAE &ty S A
s SdHg oulE 2s & lvkal o, A el thafA = “A A
AR SHHO FFsfAo] dagAd gt &A= A4 EAY
EAEA ¥ P4 EAold. adlER FE olfr o7]d [F4 A
solgte] AEE dids vderaa FoEa Al tiek s 4ol
AoIA A AAES IFHoR Agdol strhi= AlZbe] diste] o
< AVISIGA0 ERE e xEgole]l A, DESE ®bd) Z<b

[e]
3ogehive] iy ol AAE A

(Gegenentwurf. °]3} GEz} A% Z<t
(Fusionentwurf. ©]3} FEZ}al dth)& A3 dAd A dHogE &
A AAES AEehA #S As FWIRAA Y, v FdHow P

analogie)(Bydlinski, Juristische Methodenlehre und Rechtsbegriff, S.540 #%)e] ®WHo] ¢
4 ddelA de&dty A4 e vk 28y oY 5ol tisiA Claus-Wilhelm
Canaris, Beweglichen System und Vertrauensschutz im rechtsgeschéftlichen Verkehr, in:
Das Bewegliche System im geltenden und kiinftigen Recht, Franz Bydlinski u.a (Hrsg.),
Wien & New York, 1986, S.103., S.1150.& “U= dubdel W& AHEd He| A& 3
ol AT Azett, o] A W AL 49 ARIE fst] FFsjA ol
s A dart gle 1 AR gsA Adskd daga g =
TAEE A frFaAe el ozt Al A (straight) &2 HA gl g
225 AAE ok gttt Aot o]# e Claus-Wilhelm Canaris®] H]#S HlFoZ
OGHe| 1A defAe] gl dish s EAsHH o] oA & 3
ojW, 1 MR 7]E AP
gt olsfd f
oAz AR F# glAuh a8
A AR oA AW F gAY ADE F e A% ofYrh
40) Georg Wilhelm, “Bewegliches System”, (bewSy)-Was ist das? ecolex-Fachzeitschrift fiir
Wirtschaftsrecht, Manz Verlag Wien, 2016, S.653.
41) GEx= DEel 3k 2 <l njstozA 2008 v stak aFd oeid s#E AL @
st}
Kathrein, Zur Reform des Schadensersatzrechts—Ein Skizze aus dem Schattenreich,
S.245-246; Helmut Koziol, Gedanken zur dsterreichischen Schadenersatzreform, in:
Festschrift 200 Jahre ABGB, MANZ Verlag Wien, 2012, S.314. ¥4 ABGB: th3t 2<%
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45) Wilburg, Die Elemente des Schadensrechts, S.28f.
46) Walter Wilburg, Zussamenspiel der Krifte im Aufbau des Schuldrechts, AcP 163, 1963,
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Franz Bydlinski® &% A2 )3l o]a]2} Helmut Koziol®
d T A AAIES] #A tigh o]t A R =

Azhett. Zielsto] olstol A= HakE HbPo] A Franz Bydlinskié]
A AAE, Helmut Koziol® 9184 4 2 &4 AA&3e ¥4

AEZ

o 1o
(]
2ol

m ot [

III. 53 AAZe o284 WA

1. Franz Bydlinski® &% AAZ

7h BH AACNA Y ‘aie A

Walter Wilburgs= <3S A3 Ed 4= = oAl 71A] ‘.4
AR, o] ‘QAE ofyddA EZEIS A dElE HEskAl

ur
=l
A gkokty, 18Y Franz Bydlinskiol W=W Walter Wilburgs 3

Ll

)

3
APREROI o rvlel o7 AelAQ) BT opge} AuA

At o] BE AP = o] @4 2AS SEE A2 ofbyw, Walter

Wilburgte 2% AAZ2 242 “HEAd glojA -2 iy, g4,

Hay e EFH-PA AdAHon gTea”, BAT 5 A A
o [8A] 24% FASEE Bl weh owoe 2AEE oololA
ado] QAL Fal WA adel BAeE d Advdow BE H9w
Bhe SEHGD I Grhaw olsh Yol 8t EEEE W, &

48) Franz Bydlinski, Die “Elemente” des beweglichen Systems. Beschaffenheit, Verwendung und
Ermittlung, in: Schilcher/Koller/Funk(Hg.), Regeln, Prinzipien und Elemente im System des
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A2 dEU A, NS Eile] AYHoR EEdE WHe oW
T WA 559 A2 Y o9 7xdd = vEHcIUME T
Q3% 7EAG o7 Folyka WY (Rechtsprinzip) & =&k WH49)
I v|AEYa B 4 Qth. Franz Bydlinski® &3k Aro] o]o]A
ol gt o8] Y] (Prinzipien)'® A&l oz, o7|o|AE ‘g 9}

~—

(e}
)9 5 Ao o5 5Tk

. F. Bydlinski®] &3 A2 Lo it o]

add e47F (el dETal stHete o] o] &4 AAE
of Af-ol oug ouE 7HAE=A7F A" oo tiste] Franz
Bydlinskis= &2 AAE] o] = A 74 BHA, 5 v WA
(Pluralititsthese), @A 27 wA|(Abstufbarkeitsthese), I A
(Abwiagungsthese)SDE A A|8FSa152), o] Al 74A] HAZ el )

Rechts(Juristische ~ Schriftenreihe), Verlag Osterreich, 2000, S.9., S.23f.(o]3}oll A=
‘Bydlinski, Die “Elemente” des beweglichen Systems: Beschaffenheit, Verwendung und
Ermittlung 2 1830} TS Franz Bydlinskis WitAe 485 F4o2 A A
A Abare] HFeE Bol7A R dE oujeA 9] T AAe} FHEoF F=,
o71 Ao A Smlexe] 4 AAS aix(dH gvelA e A4 AAEE ‘dY'E
‘878 getgithE il Watgelge nAA Apde] ofyE HAE - HIG WA
719kl AAA Aol A Zbofok dtrhal s} THBydlinski, Die “Elemente” des beweglichen
Systems: Beschaffenheit, Verwendung und Ermittlung, S.18 Z+%).

49) Karl Larenz, Richtiges Recht, C.H.Beck, 1979, S.26; Axel Metzger, Extra legem, intra ius:
Allgemeine Rechtsgrundsitze im Europdischen Privatrecht, Mohr Siebeck, 2009, S.52.
50) Koziol, Rechtsvergleichende Schlussbemerkungen, RdNr. 8/61, S.778% WA o2 F4 A7

£9 ‘aad gisiA el s 98 U8 Prinzipien)gty FE23 gt i),
Maurer, Das Bewegliche System zur Konkretisierung der Sittenwidrigkeit bei §826 BGB, S.
1262 ©o]F AEstE AAA AdellA 52 AAEo] d&¥= ol disfA] wdstE
o7l AR ‘A AAEY 24E HAHS} ERIY Yl AS 5 oA TFH
T AoAwt AT gt ek 940 el HS 58] oEA ¥E AWE
wolty, oA Schilcher, Das bewegliche System wird Gesetz, S.1303L.E &afuj A<
TAAAEAA DY HEANS A A7t ofet A ‘e ke T

51) Bydlinski, Die Suche nach der Mitte als Daueraufgabe der Privatrechtswissenschatt,
S.332-335. Schilcher, Das bewegliche System wird Gesetz, S.1312-1315% 3©HA|Z &3}

+ Franz Bydlinski®] Zafo] 253 (Koziol, Rechtsvergleichende Schlussbemerkungen,

RdNr. 8/61-63, S.777f.% Franz Bydlinski®] Abarel webd 52 AAE2S AHd)),
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2 olYX|wt, A28 HWASe] FAFHAY H} U oldlE
= g ‘ﬂéiXHgl A A SHAA AR ol o] UurA
o2 Jeln fHdeR AgHeler F R sglow, 1 YA 2
‘Eal el Al SRS dE’E EATES
o2 oA AA WA disiA e oy dee Rt gAY
Sato] g3t @go] wAHgow MAATtL st
A st Eae] of7|RE] o] ARl A RFE ] AaA
52 spatEls uke dAE AHA S EHGL H]Uﬂ]}x] o}
o

O]E ol A= ?Liﬂ@?l Aol A 58 (ad hoc)é}ﬂl 74%]74‘% Zo}

52) Nils Jansen, Die Struktur des Haftungsrechts, Mohr Siebeck, 2003, S.598& @W&o=z <
gl 749 A53E AR ‘A3 WE o R A = NdE U e Robert Alexy ]
AR 54 AARol AFEol vk Frigich og) o] (ML EH T4 AAE
o] AL A Aow, HAYE ofgA o=t T4 AAR E dFE G

B g9y dE 1 AAY YuE of"A olFjEtEAE HS AFE &
Aloltko] Aol wiste] AV, “LIBFAL— L EFER-Fo A —X>pbTL 7o —~
D OB & iz =", ERE, HEER, FI184E(20069), 1258 oldt F). whEbA
B e 54 AAZAA (DEErt ofgA oaH L JeXE st HS A
goEy AN T4 ALY BAE ettt gt

53) 3+ Schilcher, Das bewegliche System wird Gesetz, S.1312% thdA #Alo] gt Ao
A Ao gAdshs AgshHA, Walter Wiburgs H3AUS SHAHLY, o=
FAANE wiAstE Aol ofar, o A9 Eaul gy dellA Fs B HAle Mk
= AL 93 Aol Walter Wilburg® HWH e 995 a gt}

54) Schilcher, Das bewegliche System wird Gesetz, S.1314.
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W, 1 d= FEids S

o]o] A Franz Bydlinski= ©]#3d 54 AAZS Sy sl=
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grlo] H= WA AAE He WAy dig olsfel st vt
ol FAst. & w2 AAIEA Atare] sk A A7) v @)
Aol FEA el ek AR o] 53] w4 24E TFT ABYE A
O AA R HTaL sk Aotk ey o] I o 7] FAlA A
Holl Yo x| &=tk 2388 oA7|olA= L WAl 2 723 (EFed
avE Bre WES 7He) oY deEnt oyt AAAQ B A
Aol 2 Fdo] FEs Brlel A, F-odE HolEd dAH
AE Lo A-FHT WA A= g o] 7)xE EZH
Al g 5 ATl A e oo EAEkE 7R a8 e Aol AR A
el oyl WA 7x4 H77b Fosie’a FQItESS) o]H 3t Franz
Bydlinski®] AW (R)delel thgh olsfel o524 ddo] Uss Ho
T3 JqEse) = (W)YElE Gerhard Otte7} AAlsh= “Hrh Fa3ic)
Aeolgkes By WAY g - &S I Al A o
2, AlFe] =, AP dF, FAAQ e, AFAAH Zo]sh K

o 5 $8EE 2t Aotk o9k o] (M)HE 7t teA A 9
el y8s 7= JAE AAR dvhd 2o (F)deel gk o=
oJojx A M= Franz Bydlinski® &% AAE] digk o]sel U3}t
Al #HAd Aot}

. g sHe) Pl

Franz Bydlinskit= &4 A&l A& WS a9 F /A=

55) Bydlinski, Die Suche nach der Mitte als Daueraufgabe der Privatrechtswissenschaft, S.334.
56) Franz Bydlinski, Fundmentale Rechtsgrundsitze, Verlag Osterreich, 1988, S.121f.(¢]3}ol A

+ ‘Bydlinski, Fundmentale Rechtsgrundsitze'® <I-&3tchol A Roanld Dwokin®]t} Robert
Alexy?] 9823} Josef Essert} Karl Larenz®] de]&o] AAH glon], HEEoA AA|
He o ® 2ol TS 9wt} B3 Franz Bydlinski, Das bewegliche System
und die Notwendigkeit einer Makrodogmatik, JBI 1996, Springer-Verlag, 1996, S.683f., mit
Fnb.%= #FZE.

57) Bydlinski, Fundmentale Rechtsgrundsitze, S.119., S.121ff.
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TAoRE FEHAYA ST E-RE HAEY HIG 724 2k
A 1e A= Ftotof g} S ole] A& vEoR s Fx3tE (8
2l ‘B H ow AANAE Fosta FHLAF AEHAE VA=
Alolgt steete <A A8 a37F e 849k FEEoJoF
g & mpEe- Qo] ol 24 Aol diE =99 HlustH HFTH S
2 Us B (AAH) AAY B ‘asre Y me e A
o gt w240 S tAA7I= Aol Hasiotar Aztgin
Walter Wilburge] F2 44 tair ‘Qa’dl+= 3 Aol ¥&49l

B2 AL 3D T 5k

o]} o] Franz Bydlinski®= “dwktA el A8} 18)al wheeh 14
of tigk aiA 1 AHA| A 9] o]e] Fekd} o] UAFARI WA ETATEA
of mAlA Apele] A “RE EFudHY 2 BE T AAA
AA EHAA o aao A s AAA A S FHT
O RMA60 2GS FEshs 7 7HA o] EAdtar FAelt
ojelgh HIWHS FEf sl ARRES AT el oA FARI S
fxeheE Agold =oblets BHeiA P~ T AAE

58) Bydlinski, Die “Elemente” des Beweglichen Systems: Beschaffenheit, Verwendung und
Ermittlung, S.18. AAA A9 ajA el H A& o|u] Bydlinski, Das bewegliche System
und die Notwendigkeit einer Makrodogmatik, S.683., S.686f.914 A A= o] At}

59) Bydlinski, Die “Elemente” des Beweglichen Systems: Beschaffenheit, Verwendung und
Ermittlung, S.18.

60) Schilcher, Das bewegliche System wird Gesetz, S.1309.
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1) <A Fenyves, Bewegliches System und die Konkretisierung der “wichtigen Griinde” bel
Auflésung von Dauerschuldverhdltnissen, S.141{.5 &2 AAE talA “dukqtde A&
& 20l de Ao st MEe] Ar] Hrbe doS HdF WAl AAste Aol
23l 819, Fischer, Das “Bewegliche System” als Ausweg aus der “dogmatischen Krise”
in der Rechtspraxis, S.589ff. = Wyt 93 HER 574 AAd o8 B71osrS G54
4 4 7] Wi &olatA "Hibe HAANRZ T HAAM T4 AARY ¥ HHY o
o5 Zzxste= Aoty W3k Koziol, Begrenzte Gestaltungskraft von Kodifikationen?,
S.490f, #=E.

62) &2 AAEol WA k] AU WA oAl deto] HAve Hl‘i% A AA
2ol M E A 1 U] A A AREJES AAR & AoE KT o]
AL T4 AAZA 7z Bl A FAAT AFS AAste A2 39 B o ukst
= Zo)gt= ¥|3HRudolf Reischauer, Zum Versagen des beweglichen Systems in Theorie
und Praxis, in: FS Ferdinand Kerschner, Wien, 2013, S.73ff) M= & 4 9l

63) Alfons Biirge, Der spezipische Stil der dsterreichischen Privatrechtswissenschaft, AcP 212,

2012, S.63ff.= Walter Wilburg®] “2 AP vjEHolu g oln] FF 7MW AAYH 1B

ol Ao QaH I gt Tt #HE A&-18 3 Walter Wilburg 3947} 3

4 Az e AAR-7124 Wrht dgAolgte Holth 1Yy Ee oE WA

A el Ao AT F-EAATIE B wited o HellA ARAQ] W PR

o #o] @8 F Y-S €3 AL s A4 AAR] FAAJA FF FAL @A

AAR 4g TAE dFEe F& dHo = AEe) Schilcher, Das bewegliche System w

ird Gesetz, S.1322 mit Fn. 74% Franz Bydlinski®] ©]8|3t ola|& x| x|s} AAZA A=

= Aty Fde H2WHES Gert Briiggemeier, Nils Jansen, Reinhard Zimmermann®=
A gatal lrka g,

64) o2l Franz Bydlinski®] Al 7HA @AM 54 AAE F-Franz Bydlinskit ¥H=A]
U—l:@l—o}ﬂ] ZZPO}J—_V ARSI S ARe B W= P u:l;q]oﬂ/\-]‘:. o 7o) J—v/],/kli_qqu, _ﬂfﬂiﬂo]o]a}%
AL 5o de ke WEo FA digk EAI7E Hgk B AR WAle s
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g (Kasuistik)$t A o] FojA “Bebdeh Wbl ost sje Hels &
s A "), 1Este] ‘o R sl e [E Edegye AyEt
= Ao w] WA et o] Fojx & =¥ vdE dyow T4
Ml o EAskE Q] 2719 AEE] E7leke A9 Alolddl o g
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— Abstract

Consideration of an Interpretation of Risk
Liability under Civil Code and of Roles of
Flexible System

Lee, Seung Hyun

As for Austria and Germany, flexible system is greatly influencing
development of interpretation of risk liability. That is, the fact that Helmut
Koziol found a common general principle of risk liability in each special
law and, based on that finding, conceived and maintained analogical
interpretation of risk liability is supported by flexible system in terms of
interpretation - and Oberster Gerichtshof's decision that has been greatly
influenced by his conception also allows flexible system to function in
judging risk liability.  Furthermore, such theoretical and practical
accomplishments have recently caused Austria to show a movement towards
including general regulations concerning risk liability in their Civil Codes,
which was the fruit. Therefore, it can be thought that in Austria flexible
system plays an important role in making risk liability widespread law
interpretation and, if inclusion of general regulations concerning risk liability
in the Civil Codes is realized, in using risk liability for more effective
operation in the future.

It goes without saying that as long as each nation's legal circumstances
are not completely the same, such influence does not influence the Korean
Civil Code to the same degree. But countries’ fundamental legal
circumstances like Germany and Austria are the same as Korean ones in that

principle of liability with fault has been adopted as a fundamental principle
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and general regulations concerning risk liability are not included in the Civil
Code. Therefore considering flexible system can be an opportunity for wider
discussion on development of interpretation of risk liability in the Korean
Code. In addition, during the future discussions on the revision of the
Korean Tort Law, that interpretation will be worth reference, in relation to
whether to adopt general regulations concerning risk liability into the Civil
Code. Furthermore, there is a possibility that such consideration will cause
new theoretical development to be done in Korean Damage Compensation
Act or Tort Law as well as risk liability.

Hence this paper looked at the trends and estimation related to theories
and practical affairs concerning flexible system that has been developed until
recently in countries like Germany and Austria and, based on the findings,
analyzed the relationship between flexible system and interpretation of risk
liability. Also by doing so the paper identified in a humble measure what
significance flexible system can have on risk liability in the Korean Civil
Code, and what implications the theory can provide for the presenting of
interpretation, and furthermore of theory on legislation for adoption of

general regulations concerning risk liability into the Korean Civil Code.

D Lee, Seung Hyun
risk liability, Flexible System, Illegal act law, principle

of liability with fault, liability without fault, general rules
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— Abstract

Legal Discussion about the Impossible Attempt

Kim, Jae—hyun*

Korean Penal Code §27 states "[Impossible Attempt] An act shall be
punishable even if the occurrence of the offense as a result of a mistake
about the means used or the objects chosen for its execution is impossible,
provided the danger exists; however, the punishment can be tempered or
waived. "This is the structure of the sentence that is contradictory. That is,
if the onset of success is impossible, then there can be no danger. It is
therefore very important that Korean Penal Code §27 must be interpreted
without objection. The solution to this problem depends on the assessments
on the possibility of success or the danger. Normally, prudence is understood
as the possibility of success. I think there is a misunderstanding about this
commitment. These two, however, must be distinguished from each other,
because the possibility of the success does not mean the success. The
possibility of the onset of success is actually judged by causality, hence the
concept of Korean Penal Code §27 "Dangerousness" means the criminal
ground of the attempted offense as a field of action inconvenience and the
success of value (dangerousness of the right property violation by act to
offense). And the basis of the assessment of the danger in the impossible
attempt establishes the knowledge of the offender and the circumstance that
one can generally recognize. And the scale of the assessment of the danger

should be judged by the average person in everyday life (namely the

* Research Fellow, Korean Institute of Criminology, Ph.D in Law.



286 SungKyunKwan Law Review Vol .31 No.2(June 2019)

concrete danger theory).

The impossible attempt is a term in the general part of criminal law.
Korean Penal Code §27 states that "an act shall be punishable even if the
danger exists if the occurrence of the offense is impossible as a result of a
mistake about the means used or the objects chosen for its execution".
Danger plays an important role here to vote for the punishable attempt and
the unsustainable attempt. The impossibility of succeeding succeeds in
distinguishing the aptitude test and the impossible attempt.

Therefore, the interpretation of the Korean Penal Code §27 impossible
attempt thus shows the possibility of factual success. In the interpretation
Korean Penal Code §27 is concerned that the importance of the impossibility
to concretise. According to the powerful opinion, the trait is taken as purely
normative meaning (ex ante and general point of view). However, the
dangerousness means the normative concept, so the impossibility should first
be grasped as an actual scientific method by the skilled person to avoid the
collision apart from the assessment of the danger. And if the judgment
between possibility and impossibility is indeterminate or unclear, the

normative method should be supplemented.

@ Kim, Jae-hyun

impossible attempt, dangerousness, impossibility of
crime result, the concept of substantial illegality, the

concrete danger theory
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o]

HAo] ofA HAAHoE QAT AlglE Lo,

64) Jaimeson Fedell, A Step in the Right Direction: Patent Damages and the Elimination of the
Entire Market Value Rule, 98 Minn. L. Rev. 1143, 1150 (2014) (“This results in the court
forcing patentees to adjust reasonable royalty calculations based on the percentage value

their patent actually created.”).
65) John W. Schlicher, Measuring Patent Damages by the Market Value of Inventions--the

Grain Processing, Rite-Hite, and Aro Rules, 82 J. Pat. & Trademark Off. Soc'y 503 (2000).



HowHEAR MHUANS T e
WY 2AE 2L 5 9 Aotk o 2 9
Z1ol% AP ES Agstad @k

7|1& 719

(100% X1}

fgol JloiE AFE®el 313
67b4 e EAjehe

= HEHA >

OHMHE

— OUAE

H =
=>8F

®x QHHH E<7|H=

=

Y

7| = (100% 0O|Tk)

100% O|ct

(200% BIT) <sppy Rule EMV Rule
@ HMHHZ7|ZQEHO0[AM)EMV Rule)

- Elizabeth (US 1877), CHEMZ0| &3B!, DZBAM(DZ49)0| S #L S
@ HMHHS7|0{ == 84(100% 0Tt 7|0{ %)

- Garretson (US 1884) & 200994 &=t EXHH Z0| =g, ES|HA7 TH(A)

Q@ daAsEe4

- Rite-Hite (CAFC 1995), E&{H|=0| H|E&|A|=0| Ttujof

@ Z|AESREJ|E(SSPPU Rule)

- Cornell (ND NY 2009), S&H =, 20| EH
® H2EHFEIIHEHEE(100% O[T 7| E)

- VimetX (CAFC 2014), IESEH|E, & ALE Y20
® HAEHFEHE(100% E1} 7|0 L)

ChH
o
o

=]

S Ch
0|

- AARE0 M5doz OE R5E) /=, EHF

U A7 A8l mE H8Ue usg

i
b
o
o

Qi

Ashol o
3 o],
SIERER
Aga e e et
ol Hrh, e 24

7

2R A ool & A

o
&
o

ut

(

N,

Q it

O

oy
2
o
©

ot oy
9

o=

r (

3

e
N
o

i}

i

>

rroro

o

O

_

B X o> 2 o 1o B
(o]

o o oY & 2 B

2 Lo o

3:0

0g

Hl‘l

1014] kel

oo .

[e)
=)



g Hgs

—_

<HF2| 40 mE Ct

3. GEAFAA Y Vo= AR
7k AAAE 1€

314 RFEESHH $31% $25(2019.6)

=

A

Hio

x7| £

=

HH| |
(100% 0O]ZH

%xrlom)»r(

(100% =1}

TP

0ff 100% nO|Zt2]
=

=
C

b EH |
E'.*

o]

oF KB
R

o3
Jio
MOI A_l |_,I._ﬁ
0 L[y Hof

"o o
Ml ofu W_n
WH A3y

O *|AFE0 100%
7o E

=

HAH

2

20
=0

H =
=

5
1L
=

—

- 5 HAA
=

3
|

ot

E
=

=

=

&

S

2t
. AAAF] 100% "R 7= A&

0 A9l 42 T4 A
08| Z2: iy A

€

B

7 =E S

—~
o

el
‘.mo
Nlo

N

NI
o

66) olel gk W



o<
LN
R

1

315
ot

o Aol =
g, 1 Ahel

-

3.
e

4 gol
Abel7h

o) O
o

3717} W)L
1

S

o

1 _g_

71 =g A4
Neg A

-

1
1
o

&t

e A ol A
o ol
719 % 100%E A

3L

™

Al

TSR A X T3 MNP R P
e R B o TR LR
o Xz - T T T ®
X o H T = = oy ™ B
gwfﬂg M%%1Wwﬁo_ﬂi
= "W T el I
ﬂl;fﬂoﬂ M@W@lﬂuﬂoﬂmﬂo#zt
= lig
wE o X Ty paee
ﬂmﬂlW e P mﬁz]t%
o mR S G o B W~ N AR
— ) Hm ~ = X% = o 3
N i 74%NV%Q%
ﬂgwmﬁ ﬂ%%ﬂuﬂﬂ%%ﬂ
g o o = = o %
M.Mﬂﬂrﬂiﬁ %AT&MoEiLoiﬂa,o'
Lz DEFE.ETOZ
T -
¢ W o - %ﬂaﬂ%drmﬂﬂmw
= R %O F
Tfus T prizgeiei
s X Me T oma e NBor R
S e TR S B¢
Wypadxd T SF 8T W0 2®p
FW R & %17;&ﬂﬂm To
ﬂ%ﬂmﬂﬂ X Ty s gy
oo W X W %% ol X s w8
= < T R S
N EICT R R . TR . S NGt =T
el ol T o ool 4 T
(B AR Tz B o B o x
¥y a® m XX @ ® NP
EoHTa T opiraa oz
ETHsT ¥ PEowmigie,
oo oy e N
SnoS) He R SRS A i

o & Fa FHAYAAE-F

[e)

=]

o

L

L

it AR DB s BIpr a1 1(1999)4F9

I

AN
I~

o Helel diske

1 a

S35FF9 714

1, 2018.

T

3l Z= o)

[e)

it v. AOI(T # A4 )E FHX

[

°
hul
i

acs

&8}, ghe] =i

=1
s

5.

39 ALE, AAAAT

o A3} o]#3t I
67) FAA- A2k

4. BEFAFAANY 7%
9N FRSIF(7 )

7} 7192 A Qi

68) Rohm(m — 2 )B4

gt Holok



316 AR EESHH  $31% $25(2019.6)

| % =534

el Zpxe) wigoletn JoF F ATheO o AA AFol HiHAE

Aol MY WP AAE 7 wgol AERUT AgA o)

10 et Ax LECEHRE)Y AHFol Y Fasl aelm 4%

Moz wedth adBR JoEg et Y FF Lit A
e AHelth ) oA 53 REe 7t
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(HAFREHICBIT 2HER LS. HFOMETH DB BM O I 5 LR L 72 R
PRTEEZWWE T, ). <http://imaokapat.biz/__HPB_Recycled/yougo801-900/yougo_detail
819.html>.

70) Tl slg HaAk e S AAIE Fld = glojof sk AR ATHA Fom, A

A #ujE 4= AW 14S #Fads 4= 9tk Jonathan Putnam and Tim Williams,

supra. at 30-31 (“Instead, the court hypothesized that one could obtain the information on

component prices from third parties.”) (citing GPNE Corp. v. Apple, Inc., No.

12-CV-02885-LHK, 2014 WL 1494247, at 13 (N.D. Cal. 2014)).

AAZ B FAqHL g EFFEEY 7ME4S 722 7|92 E A I Gregory

Sidak, Apportionment, FRAND Royalties, and Comparable Licenses After Ericsson v.

D-Link, 2016 U. Il L. Rev. 1809, 1829 (2016) (“As a second methodology, an economist

may apportion the value of the patented technology by applying a (higher) royalty rate to

71

—

the smaller royalty base corresponding to the price of the SSPPC.”).
AA Agel 2&d e 551%”3, TE 7)&o] Brhe do] 7]
} EAskE], & 155 Ed A489 tE S8d, b 7
I H AL Hofof tR R Zﬁﬂ AEe] 7H4E aestd 2
Esuy, ne g s 148 907 dntn 44
14, A3 20077463206 BHAAFe Hale Z
= 39719 53 2 A8 V)eo] AjtH ol e A L.
Mark S. Holmes, Patent Licensing: Strategy, Negouatzon Forms § 4.6.4. at 4-11 to 4-13
(2007) (Boldtndo] EAF] g FEo A8H A dAA AF 7H4d V9= E A
8]—01 N}\]E_E /\].zqg],‘— H]—tﬂo Hui)
W) ARRE QAo BAREoA] viHel 9ol AP wolu), AA Al Hay
¥ 992 Agshcu we Aol gomz 1 A8 #olsholok Bk Ame-Layne
Farrar, The Practicalites and Pitfalls of the Smallest Saleable Patent Practicing Unit
Doctrine: A Review of Teece and Sherry, les Nouvelles, December 2016.
<https://ssrn.com/abstract=2855148>.

72

N

19

73

=



b

I
10
nz
0g
H
0z
oy
[P
04
=2
>
o
o
0
Ji
10
nc
0
o
o
2
mn
[P
0
i
fal]

w

o

ﬂ

(SHHE ME AR AE AR Fael A% EAAL FaE P
3@ EHTES @0l Tae wel g, FA o gl
A Eswye] 4NE wgdsts Aol st SSRES @Al w
2 S48 Aol BrsAAL e ol $RET ARAE el

SR Ee] 170 EAgon vloxme ibge] ks o] ohy
th6) JolEE Jb Fad asw udds Aol ofim Mk &3
gho] AAAATE 1B HE BRE 245 nestE ZothTN® 53RE
o] 7l&H ToEw 53HEe 714 vk d add o 53 5EY
7150 QI FEFd g vA = AS 5y SsFEdnt 7)o
3= Zlo] ofet ¢l REGAA JelatE zlo] €tk S8 RFo] o
e RE