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AHIHE FERE PE @A AT A (fiduciary)ell 3 @shA]
g ok oAl T TFE FF O Al FATE EA T A
= SApmin} Aolste] dwksieto] qFAsty] o AR of
EAQ s dals Av Rk
Sl ¥ Al(fiduciary relationship)®ell thgh d=ro] thx =<l Feo] 3
+ DBristol and West Building Society v. Mothew®ol| A &
(Millet) A= “Al19) 724 g GARRP7E th8 GARALE flste] =
e GALE tiAlete] @ejstzl®= oA gk Apeolal, 1w A AlE e}
A%l A A= BAZE AddAelH g ar AAlEglthe) g

Elnt2 XA (Tamar Frankel) w4t AQ1#Ae] 23 5E4HS ‘98
o]

==

rlo o)

o djAlel Aol S ew wekth ol x7le] AARA g Geo
2, oo waw AR Weisk AUAA FgE £ kD o
B4 o9 stge AAwAE FAS] el e AsE B

sy

ME=F B I (Andrew Tuch) = 2 A(Paul Finn) iy o] “Alel
HAAE A GARZF Efe] o] 9lste] d9E AS Elol el
oz 7IgEd 4 Qe #AYEE HAE ALshH AlQlo] Al O

3) Allol o] o] 72 Zua Xdss THOZEE Stafford, Andrew & Stuart Richie,
Fiduciary Duties: Directors and Employees, Lexis Nexis, (2" ed., 2015), p.6.

T AYPAFLEL fiduciary relationshipS AATA, AATA, A2 HAA 5 tpFsiA HY
0}‘4 B =S ARIPAR HYsiginh B3 fiduciarys A1FAE FlA 59 BolE AL
St e ARl T AR Mg
[1998] Ch. 1. CA 18.

H gEol A Al FAE Aot FH ZE Lehtimaki v. Cooper [2020] UKSC 33,
pp.44-46 (Lady Arden), Al Nehaya v. Kent [2018] EWHC 333, p.159 (Leggatt L.J.);
Worthington,, Sarah, Fiduciaries Then and Now, 80 Cambridge L. J. 154 (2021), p.166.
7) Frankel, Tamar, Fiduciary Law, 71 Cal. L. Rev. 795 (1983), pp.808-8009.

8) A4, “AEA G A9 o] FEo #et AF", WA =i, A& u|gtn W H )

D Ol
=

ol

1<)

gl

il
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Aot el wA'E ety vl F Wef(Paul Miller)
“Aeloftel Al Agke Adstar, L A HAolA o]ErA <l

2 AR A dAtetolor & wf AQIFAAZE HAY 102k
o) F2} @3t o] Z(Fiduciary Power Theory)' & 743ty & U

AT A9E GH AG02 AT IfE AP
A

EOR
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tlo
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= e jo o
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o

o 2

ofy
ko
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(o,
)

9] g ooz uE 2" 2 (Gordon Smith) <]
(Critical Resource Theory)’®] It} ILE Anjx WgE Z EE
b FARSHAl A A s TSR, A ARs 2
A Eo] FolRIA 2AS v wEbd AIE AnE ags
A Adste] Ay Fe A = U= A1l AJBA I
Atral ettt S 3 AR gE ZARAIAl TatdS $19
st 1 AS HE Y 7135 9ol Aol o BAE AlQ1uA
= Al oF ELE}—E Aol

El
AR

o2
>
>

o
&
%2
:

219} w7 oy,
Agsh Adde] EAStL, A FAAT A B FAA By FAA
o dare gAlsta, 1 AgeA Fael ug FHe Awd AP
2 Holwy] wie] Aol g 5ol wAsk By PARe) Heop
48 mEe] Begs g URH LAES WEselor AARAT A

(2016), 479, 50 o)A A1 Finn, Paul, Fiduciary Obligation, OUP (1977) {oJ® A}gh
a7k AQQejFAte] 7] Witel Q1o -5 Fushs Aol ofy}, 17t ARIFE ?%0}71
mj ol 219197 B Aot

9) Tuch, Andrew, /nvestment Banks as Fiduciaries: Implications for Conflicts of Interest, 29 Me
Ibourne Univ. L. Rev. 478 (2005), pp.504-505.

10) Miller, Paul, Justifying Fiduciary Remedies, 63 Univ. of Toronto L. J. 570 (2013), pp.603-612;
Miller, Paul, Fduciary Relationship, Philosophical Foundations of Fiduciary Law, OUP (Gold,
Andrew & Paul Miller ed., 2014).

11) Smith, Gordon, The Critical Resource Theory, 55 Vanderbilt L. Rev. 1399 (2002).
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gEtti BE Zo] Bhgsith B =8 A 9o 9aHdES By =3}
ofof AlClTAVF AYHEATa B AlolHat FoME I 271 F5
s Ao wEl 2 o)FoF o] Fofo] A E o o dtrial A zFsh

7he] k.

ARtz ow FTo = olatel FEA TS5 X[ flol o3 Al FAt
(status-based fiduciary)®2 3}e}star, 1 £]9] zF FoA &
Al v]Fo] @718 wHoh= Ao Aol A (fact-based fiduciary
2 gtk gk B AR A Al e oFE FEete A of
ym AlQlelf-ztel s @sieet= Alle] Ao U3 (prototype)ol &ldst
FEAket dupt FARSEA o] whel 1 o) e} Al TE AR gt
2 AR ool gk FEels Ay AR S HAst

A9T AP FebeA, F3 AAN sl dE 3

R4

rln

T Jo H ool
H

£ Yoo AT AR sefata, FoIo U RAT FAYRE I
@ A9l o] SEZHYS Fastolop Fria mekrh12
FeAe AEAake] gE WA 2fAAel W, sAe] Aol o
WA 2f0AE o)Ak ohe ME WAL 74 SAtelh SR
FIHo A FaAde) AR ¥ FE A oAH} 1 gNEHL
HRoka oAb 3Aket BEE To3 AW 5 A5 U= A
12) Sl FATI Ao e Aehn APshzd, FATY Hge B AT F
Ao o|olFEFAS) ololPFFAT AFWA Qrrhs Be dd BEAd BAAY
ST, ol FEAE PO ol AT wAsel, SR ek AQlelF
NFETA, oJNGFIAT FUARY F FOB AT, A AT B YA
NS weh o 0 AR Sl webhrka ojsE 4 ek



of Q7o oAb Eate] FeAidel tid A# AL WE HA
4 derbsdol Atm sAT. ey R

BA Fol olAE SEA g 2T A TAR wasln)
2. AQle)F-g} | SESHY

=4
F=o AERHA FER= FololF(duty of care)9t Aol F-(duty of
Tk Fo)olH = FERNE £ Aol H vl HhE)
r = olyth EHaAYHA(tort)ol] Wt BE 7ed-e el
A FolFE Fesid, A7t Jde] A= 799 A U ot

7lErke] 244 Folrhld) whd o= /\101«]TX}UPO] Bobale
offolw, webx dellx= FALFE ARl ax® Erh F4
o= FEAE dAHow FoANts ekl e AS dFHow
gt =, FEAE 452 oldE o FolE VlEoA dFE vk A
o] et FeojoatH, FH Y= FEHAY AFE FHstr] 9
M FFHotolol sk B (subsidiary)el™, 4 <l(prophylactic) ¢
ol et 1) g N/]E“‘ FEAE -5 AdE oldstr] ¢
3l 71EA e A4le oles S FAE A (deterrence)dti= o] F-0]
71% &}t}.16)

13) Sealy, Len, 7he Director as Trustee, 25 Cambridge L. J. 83 (1967), pp.86-87.
4) d=ro] WA —?9]9]1'%9} BEHA F99)%= Donoghue v. Stevenson [1932] AC 562
3

#HAE B3 T AT Hol= ), Y HEE BE AL AN FHAAA F
oo F-E Feetta #r ]3}%‘:} o] JJFeE a3l Alo)rate] FoloE xEsE F
W Foorel By FotE TR Aol Fon|sirhiz Abale] o]2A
AL, T AT FoJofFe Al ’]TX]"] A o9l ARl o EFEA vt
A A HUrh RERA F99 %= Donoghue v. Stevenson T o] Z o] M} 2o
AE7E AAEAL, R, WA B S AAL )l datel® 1 Jke] el 24 g
T F& F33t), Deakin, Simon, et al., Markesinis and Deakin's Tort Law, Clarendon

Press (6" ed., 2007), p.24, p.215.

15) Bx3 o%et= F4L& Conaglen, Matthew, The Nature and Function of Fiduciary
Loyalty, 121 L. Q. Rev. 452 (2005), p.453; Smith, Lionel, Deterrence, Prophylaxis and
Punishment in Fiduciary Obligation, 7 J. of Equity 87 (2013).

16) oA, e FAYR BAQ FA |SESHYY BHolth, FAFe| BHof o]
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JIuY FAAFek ok oA AHEHAW, FA(oyaly) Dol

I 9ujry BEsk SHol gt wEtA] aRtES T
Z2'0] e A el A (moral loyalty)S n|ste= A%, A3 7HLﬂ?_1
A o =95 AR 18 AR5 1 o7l oF] HAS A

_]
=
WolA etthar ddsielvt webs oA At FA o= 0]@.%%
A9 2 (No-conflict rule)¥} o]e]gaX] = (No-profit rule)®]
= gtotsl= Ao] UrbH o} 19) o] FEF A YA Al F-AH7}

3} BQ19] o]ojo] FE ek AFe] FolsbAt o Kk 4

ERREEETINELERE

kAl A7l Bristol and West Building Society v. Mothew ¥
Al D (Millet) A= “21Q19 = AlQloF-Aof| AlwE Rty = 553
oz, o] oo e ge ofe fuds ge YAARE o)
s o720 R STk A TA AT R S5F IvE F

o ue

F AMD o) $AT, %o =E, 29-304.
7) Gne] duty of loyaltys $-2] AP FA oo} 73] flet Fol Tt RdsE
TUERE vk AR, o] =, 549 olak A of, BAPY, Ao, HgAK2021), 435,

18) Miller, Paul, Dimensions of fiduciary loyalty, Research Handbook on Fiduciary Law, Edward

Elgar Publishing (Gordon, Smith & Andrew Gold ed., 2018), pp.180-197; Harding, Paul,

Disgorgement of Frofit and Fiduciary Loyalty, Equitable compensation and Disgorgement of

Profit, Bloomshury (Degeling, Simone & Jason Varuhas ed., 2017), pp.20-27{loyaltyS %3}

(partiality), F(fidelity) W@z} #wAo] A&} Samet, Irit, Fiduciary Loyalty as

Kantian Virtue (Gold, Andrew & Paul Miller ed., op. cit.), pp.125-137.

oz #HE T EAletd 4xE = WARA LS (Law Commission)el A o] FEF

A3} ololgrgAdFoR FEetiA 1 Jde] o Fasixlth. Law Commission Co.

No.125 Fiduciary Duties and Regulatory Rules, 1992. ©]21aF=aA| 9& 1} o]0)SEFx U] 9

Al Wi =oe $AN, X =i, 13-15W.

[1998] Ch. 1. CA, at 16; Conaglen, Matthew, supra note 15, p.455(H &2 da}). HAF9)

HEL 1S3} 72t} The expression “fiduciary duty" is properly confined to those duties

which are peculiar to fiduciaries and the breach of which attracts legal consequences

Do

19

=

20

=

differing from those consequent upon to the breach of other duties.
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7h FAPEE o] FEFA B o] AFgFEA
g 20066 IAPH A1712 WA A177F2= o]Are] oo digh qf
o o] F A1I71R WA Al74x205 FooF L Ao Ao
=259 sEsttt. 20061 JAHLS R Al =AoF = FAEA &1
Al A175% o] FETA oFE, A176x] AZARFE] o]o]d
FaA YFE A ofdedA ZHs AR AT

adi}

1) o]gFE3FA F(Duty to avoid conflicts of interest)
A175% A1Fe ke oAb sAke] o]el(nteresn T FEEHA}
Aol = 27k ol(interest)S YA e IS

S sgjstoio} gt A2Fe o &ﬂ% =8 A, AR L 7
gol gtk A7 A AL, w, BE 719E o8 5
N

23slh). A|33e o] s 9/]—1*7: 3|Akeke] A =
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X
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2
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el AgEletd, ofefo] < 1>3 o] vk & ik
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lo
BN
A
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oL

FEHE 1L 3oA Eez Ao 200610 S|AFH Aol tek £32 Mortimore, Simon,
ed., Company Directors: Duties, Liabilities and Remedies, OUP (3 ed., 2017), p.27.
24) A 17122 A oA 39 & o (duty to act within powers), A172%F= ALY AFS

2238 o] (duty to promote the success of the company), A173%= 5 %}Xﬁ,‘ﬂ S YA
g o] (duty to exercise independent judgment), A|174ZF+= ]zl F9], 4H 9L UG
rLe o) (duty to exercise reasonable care, skill and diligence) ]D}

25) Q479 ool waEW FooyiF F& 2RI FTt oftet ARIFATE et oo
3|43}, Conaglen, Matthew, supra note 15, pp.457-458.

26) olst 23 v Eoh ASF oAk F9E (a) HHAIA 7{5‘-?*01]% 3|A} 3ol A
& FastetA ¥ G AREE o|AbEe] AdtEt A A5 (b) THIA A
ol Al gk FRlo] Thssthe Zﬁ]"r—f Wxata, Gl wpeh o]AbEo] Algtata
S A AH6F A AL thee] Al Zgo] otk (@) oldAA U oXE E
et o2 Aol G o]atg] Xq;’\e 5% 45 9 () AT oKX tEol JAdE
PalatA] dae ol sbsstAv sR olAbe] oAAE EFetA il AXtE® e
Fedt A ATE o] 239 o]o)FE= o] o9 FE, i oFEY FES X

o
ot
u)



d= SALEY OlAS SA2KR g0l et #rH+=2 11

of71H 2 de AN ololFE *J%Oﬂ ﬂ Aol 718 68 2A 5
gD A3l A A7 ANE A

jg
g
r1r
E

<E 1> G SAREA ojAte] o|olFEDA| oF U WMad

B AR o5 SETE,

A175x2 A1g olds& % 2
Fhsol Qe Alzgolole | Al4d (a) ST Aol
2006 de d¥E o % YYHoR o]dFE=
7{20]— A 7\}\} 17; JT_L_}EJ xol-Eyqo
S A 122 2jAte] AhAL 12] 5] l_ B 87
88 =3t s
A3 slaterel At oA | Al4g (b) oAt £
oS MG %S
AEH: 2553 29
— gl oJAte]
ojldFETAl AT 29102 x| 7}53t
ey - 4A%H ZX(inflexible rule) | 7<%, o]Atg] £9I
- Bray Ford (1896)29) — A} Aout
2| o|xte)
SdoZ o

2) A3AZHE o]adkyFA] o F(Duty not to accept benefits from
third parties)

AL76% A1FL 3|AFe] o|Abe= vho] ARRE AL 3od o]els
o= ¢t Hrh (a) oAk A9 E= (b) oJAF=A] 29 (HF& F-2F9D). A2
g2 A3At 3]AHcorporation), F|AFe} FHAE ®H<l(an associated body
corporate), 3|A} X AL} A E HOlS 9lEle] Y= A} 9o 2=
ojmjgit), A|332 oA7} AFE ATt oAt IARFEH FHEE o9
& 7327 Boldk olelom wWx| oldit} A48 du]How oldHE

27) Dignam, Alan & John Lowry, Company Law, OUP (11" ed., 2020), p.361; French, Derek,
Mayson, French & Ryan on Company Law, OUP (37" ed., 2021), pp.486-487.

28) 2 =19 1L 1. 7). 4) #FZE

29) [1897] AC 44.
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fin)

30) Companies Act 2006, Explanatory Notes, Commentary on Individual Duties, Section 175, 33
Z32 oAt A ALHE oldFEFA FE At et T 23 Ae&S
7] ok o]oFES At AW B (S, AIAH)olAL AT A Aol Al 1772
w2} 7hAl(declare)tedoF 3k Alan Dignam & Andrew Hicks, Hicks & Goo's Cases & Materials on
Company Law, OUP (7" ed., 2011), p.395.

31) Alan Dignam & Andrew Hicks, op. cit., pp.409-410; WA #A|175%7} o|AdFEFA] A&7}
ojolg a7 A2 &g g 1 Fol| 53 AE AlT6xNA HERE AW
sttb= A 2= Arnold, Mark & Marcus Haywood, Duty to avoid conflicts of interest.
(Mortimore, Simon ed., op. cit.), p.373.
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Al = A3 oA Al AASE o] FTEFA E oA Y
A3ty Hr)32) 2013y Sharma v Sharma3d) e &

AP A1752f 7)Y dEY 9 FH U o]Ate] o] o= zo]7}
= AR PN o e R SR

4) A71AH A5
kAl 20061 F|APH AN175% A3FE ol)FEFTA o FdA A71A
E A9 S skl gl A177ERe] AdE AR 2 <A
gk olols HAAT ofFE FHETh Al77TERE o AF A AR
3|Akel At AU oFgste] olsl| AT A= B, oAk THE olAME
oA 1 olafiHAe 44 % HHE dA(declare)sliof grhar g
t}.35) o]= o]AlE|e A & k= Qlal, tE oAM= Al i FA](notice)
2E 3 & gy By oy A182xdA e Rl ArkA

(substantial property transaction)36)l] a|dsl= Aol 7539

32) oAds T 2L Al WEAW, T 23S oW AEIAE F3o dAS
A Ao st} Ad] 2= Kershaw, David, The Foundations of Anglo-American Corporate
Fiduciary Law, Cambridge University Press (2018), p.424; that o]Ape] Aberal Fo ujwt
o] A7 A tatels o5 @stste] AR Bt AE Davies, Paul &
Sarah Worthington, op. cit., p.602; °©]9]&& ¥ ofg} o] FEe| 7Meds XF38] W
of oJ43] dAI oFet= A ZE Dignam, Alan & John Lowry, op. cit., p.358; 20063
S AR o] F& ofAte] A= AAG o Foln o] FEFTA UL oA
Al 7HA el 1) AZIAY FAGRINGR ALE & ALT7F), 2) Sk Ak FR, 7]3)
& FAYFALBE ALE & AL76x A28) D 3) oA AgE YA Al A|3A=TE
olo], Y-S FH}A F& JFH176x)F L AEstE £ Davies, Paul & Sarah
Worthington, op. cit., p.559.

33) [2013] EWCA Civ 1287.

34) Dignam, Alan & John Lowry, op. cit., p.358.

35) Dignam, Alan & John Lowry, op. cit., p.372; French, Derek, op. cit., pp.492-495.

) 4 RO ARIAYE ARG R A FFES 93, A91R(EE FR)
olA gt A190Z% (DT 34 oAl AF3ALY] o)A} F-& ojabet #HE A=
Abel et el wdg XS A5 ASS AdsA 2 b JAF ds
g o|Al TORFE A R Hdw AE A5 Ak 9A AFE F gk
(2) oAbk #HE A7} B|ALS A F3|Ake] o]Afo] ALt TE o]Abel H#EH oW 1
Aok AF3AL 353 AR Flolof ey A1912& A28 1 7EA| 7} AL A
A 7EA 9 10%E 3]t 51 e EE 2deAU, AW FEEE Adshe Agel 1

36
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fsfo] BAbe] olols EESHES shal th 5, AV|AHE o]
WAool AARE, v ol FTE ALfet G Ak T AN
AR ROl = A7t BAS stetetal glom, A7 A7} 3
of Feh= A= s7lel 2 grAska vk

o 19 ofy
i o o

10 kol ol

Aol

2. TAYF vy FASTE

2006 BAFHL o]Ake] o] 9wk Al AT tiE HkE 2ES
FA ¥k Al A178% Al1E WAFA ZX|(civil consequences of
breach of general duties) ZirollAl ©]AF] o] F 9ut A, 7]E9] 3

2 PR dxs AEHa At webA o ipE SAFE 9
=9 R FEEsDel w548 ® (injunction)3®), & H A
v+ 2l (equitable compensation)39), 48] -2 < (restitution)40), o]

EZA 9 (disgorgement)4D), H A FANrescission)4?) L= oA Al E

ol
_

oy = oo
p‘L
g
N

ke 43t 2 Rt} French, Derek, op. cit., pp.495-497; Dignam, Alan & John
Lowry, op. cit., p.373.

37) Dignam, Alan & John Lowry, op. cit., p.376; French, Derek, op. cit., pp.500-503; Davies,
Paul & Sarah Worthington, op. cit.,, p.568, pp.613-619; Sealy, Len & Sarah Worthington,
Sealy's Cases and Materials in Company Law, OUP (9™ ed., 2010), p.390; Stafford,
Andrew & Stuart Richie, op. cit., pp.43-44; IJAIY Zo| ML 7]E9] FyHo] o]
AeS WAstL ok 4= 5W Companies Act 2006, §170(3); Kershaw, David, op. cit.,
p.423.

38) A" & (injunction)l] thdk =}A|sH

= A, QO] =T, 47-48W {21919 F A7} o
ulahs 97F X8 Fo| AL oy o RE uleiAE gk Yukd 927t e A 01]
wele 7 Y2 ZAT 4 91 o]2 FAHolg} 3t} () FAPHL APAH FA|Frko]
o2 ARleare] ukelezt HlwA z7]e] wAle AAY FIHEQ o fuks WA|E]

943k Frkolohh

39) A At did AAZE =9 Ward, Julie, FEguitable Compensation-An
Overview (Degeling, Simone & Jason Varuhas ed., op. cit.), pp.65-89; French, Derek, op.
cit., pp.b02-503; Bray, Samuel, Fduciary Remedies, The Oxford Handbook of Fiduciary
Law, OUP (Criddle, Evan, et al., ed., 2019), pp.456-458; X7, o] =8 45-46%.

40) A ouellA A3 EA Y] ofle} o] SEZFIS A&3 Aol Agt A
At o] SEZA Y Aol fstol= FAW, o] =i, 48-624.

41) o]SEZHAL Account of profitsZtxl F#3s}7]% St} French, Derek, op. cit., p.500;
Zicaroli, Antony, 7he Company’s Remedies for Breach of Directors’ General Duties
(Mortimore, Simon ed., op. cit.), pp.477-481; £, ¢o] =1, 63-64H.



foh

d= SALEY OlAtSl SA2F etol T

P PR 15

5} 44) SFA| I kA A
st 12}, o fInk

A, e F v FAFTHES o|SEZH Yottt A9
O SEZAAS A3l o5 7|we A4 A (gain-based remedy)
23l A A= A THAD A o dvt(James Edelman) &5 tH
e ol #AEE xdoldta A A gt A3 RA o] oA
A&Eo Jdd RS art YaolA =25 7l (give back)? ®HA,
FEAL A FIates o] EEZAALS EET o]olo] Z ditolA A%
of F¥atA F ALl FEAIE 1oo]olS E7IskE JH(give

up)el 7] wjwolth. web LA H A o] ofe} o = T

=1 ] —I%E T
o] FAeF Sluke] whE AfE Ao wolof ghr)is)

~~
@]
@]
=)
w0
—t+
=
[
@]
o
<
(@)
—t+
=
[
wn
<
o~
«
|
|
-
)
ol
i
o
fr
o

At
o

s
1::
:—_T 7(“

3. olAbe] AT Sut B
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59 A o eSS 20069 A AF A el A o7
3 gaete, AW 4 Al F1zel Ak

7}. Aberdeen Railway Co. v. Blaikie Bros (1854)49)

19417) W Qe BuAel titne] Ae] Fagw Avlel a9
st ~2FEWE= S EAlo] X3 Aberdeen Railway Co.(°]3} “A
AF)E BlaikieE thiolAlRE st A=dAANY AlgS Ixstal &t
govt, Aol WAoo HE7F MEHZA ZUrt. @Al Blaikie:®
Blaikie Bros(e]3a}l “BAF)9] oA %= A3l =Hl, BAZE AAfoll Al A A

42
43
44) Sealy, Len & Sarah Worthington, op. cit., p.390.

) French, Derek, op. cit., p.502.
)

)
45) E =19 1L 2.
)

)

)

F
FA, oo =&, 38-44,

46) Bray, Samuel, FMduciary Remedies (Criddle, Evan, et al., ed., op. cit.), pp.452-454.
47) $AH, o] =i, 56,
48) Edelman, James, Gain-based Damges: Contract, Tort, Equity and Intellectual Property, Hart

Publishing (2002), pp.65-79.
49) (1854) 1 Paterson 394.
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AAE FEehs AlekE Adstil. AEr HEEA 84 43l B
AR Alekeld BAARS] R o8-S gk &AE AlVIEHATh AAbe
ojAbg] el thEolARR] BlaikieZb BARe] A golAteln sjdstnzr] ofe]
Feol At AIANC sigste, webd sd Aleks yaske
Sithal 743l Blaikie 3|ARe] o]Ab=A AALS] o ojrks ffs) 7
oF& AR T glm A FAe] Aol Fteta AAle] H
OJAFR Sl SARe] A& USRS Sk Aok AR olo)s A

el
3l Blo] ol ApAle] o] S %dé}i’iﬂ o] ZAMY 2~ A (Lord
Cranworth)& AAM} BARel A AT Aok 5o glow ety

HA 5,

}. Regal (Hastings) Ltd. v. Gulliver (1967)

Regal (Hastings) Ltd. v. Gullivers®i= o]l st &2 H71 <
g ofFolm, fuk Alol= oAl Al O] SEEZAYUS FAFFES HAF=
thEAel F ol AA#AAE AHRH Y33]AL Regal (Hastings)
Ltd(e]sl “RAF)= 58S Efstal AL AAFAEY F+
A<rst7] 98l AEAF AR Ad"elth. BAl 3AbE Y 7
AEE ol A7 wiiEel I|AY] i3]l AHGulliver) H
(Garten) 2 & oPAEEFH g xEste] 4a3 AIYS ]fﬁa
RaL, 1 t7HBE000 =)= 3|4 F=4S v A=, o] AL
F79 52l jlo] o]FoH Tt RAFS] AlEE Aol dE o] &
AZF RAFE I8l aL o]AFE S ARAlo]l Bfrstal 'l FA4S Za]
= W wjZeigled o] AAE Aol B Al wet o] Folxl e
AT 9l AT o] % RAFE WIddE A 2E AuiFF7F tisEol A
2 BSALE AR olFo] ALY AlQdeFALe] A 91E o] &35t o=
= A5 A= Q1T ftel] siEstal 1 o] 55 3I|Ab] EES

EvA L [e]
7'\“‘04 bl Zoké‘
d

tﬂ%%

=t

H oo® o

|

50) [1967] 2 AC 134 n; [1942] UKHL 1; L 9]¢l o]Ake] FA 5 94k A o] SEZ2 917}
I 4AAd g e 2 Guinnes Ple v. Saunders [1990] 2 AC 663; York Buildings
Company v. Mackenzie (1795) 3 ER 432 To| gla, 479 oA FAo7 gy z+=
Keech v. Sanford [1726] EWHC Ch J76°] it} s #elo] AMd#AAE $A47, %9
=, 101-1109.
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AAT ot} dwbHo g FHF fulow o|Al7} oo
O|SEZA S FastAw, ArAHY BF ald AU A A
o s 1 AHE FasD 7 Aok s AAslT5)

Regal (Hastings) Ltd. v. Gulliver 22 4=Elx}9] 013751?} o] o] &
A o F507}F oAbl Al aUlE HEHE A <
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¢
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°ol2 FTEY F doH, oY AeE o|SEFAAS FIsith
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ANk, o] BAL FAE guto g Qg o]58 BE EZsHE o] ¢

52) Conaglen, Matthew, Strict Fiduciary Loyalty and Accounts of Profits, 65 Cambridge L. J. 278.

53) SHAEE o] -3 o|EEZFAUS Ky AL 7}eslth French, Derek, op. cit., p.495,
p.500-501.

54) hEHQ FEALY] AA% FHYE #AZE Keech v. Sanford [1726] EWHC Ch J76,
(1726) Sel Cas Ch. 67; Stafford, Andrew & Stuart Richie, op. cit., p.45.

55) Martin, Jill, Hanbury and Martin, Modern Equity, Sweet & Maxwell (17" ed., 2005), pp.60
8-609; Burn, Edward & Graham Virgo, op. cit., pp.788-799; Dignam, Alan & John Lowry,

op. cit., p.376.
6) ISEZAY 9 24 A, @A, FA T& sEsd LS dFE g AdA 4
et =9 2 deE $A7, g =8, 104-1054, 149-154,
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Duty of Loyalty

— Abstract

Justifying Disgorgement of Profits in Director’s
Breach of Duty of Loyalty
— The Lesson from England and Wales—

Jeemin Song”

This paper examines whether it is plausible to apply the disgorgement
of profits remedy to a corporation's board of directors. In Anglo-American
jurisprudence, a corporate director is categorically treated as a status-based
fiduciary who owes a fiduciary duty to the corporation. If a director makes
unauthorized profits in breach of his fiduciary duty to the corporation, the
director should be required to disgorge the profits just as a disloyal trustee
is required to disgorge profits.

Under the Korean Commercial Code, remedies exist that are functionally
similar to the disgorgement of profits, yet these remedies are fragmented.
For instance, directors are prohibited from engaging in a transaction that
competes with their corporation's interests without the consent of the board
of directors. If a director violates his duty not to compete without the
board's consent, the director may be held liable for monetary damages
sustained by the corporation. Additionally, intervention rights are granted to a
corporation under the Korean Commercial Code. The corporation may

intervene and substitute itself for the director in the third-party transaction.

*  Ph.D. in Commercial Law, Solicitor in England and Wales, Lawyer qualified in D.C., Legis
lative Researcher.
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Furthermore, a director may not usurp certain business opportunities available
to the corporation without approval by the board of directors. If a director
usurps the corporation's business opportunity in contravention of his fiduciary
duty, then the director may be held liable for damages based upon a
presumption that the ill-gotten gains made by the director are the damages
suffered by the corporation. Both intervention rights and the presumption that
illegal profits are the corporation's damages are modified forms of the
remedy of disgorgement of profits. However, a breach of a general duty of
loyalty under the Korean Commercial Code does not stipulate these
gain-based remedies. The directors of a corporation are in charge of
managing the company's business and assets. Thus, their role is similar to
that of a trustee. Thus, this paper argues that disgorgement of profits should
be adopted for breach of a duty of loyalty by a director under the Korean

Commercial Code.

9 Jeemin Song

Disgorgement of Profits, Account of Profits,

Fiduciary Duty, Duty of Loyalty, No—Conflict Rule,
No—Profit Rule
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finds its expression in the provisions of this Agreement and in particular in paragraph 5
of this article. (emphasis added).

29) United Nations Treaty Collection, https://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY
&mtdsg_no=XXIV-2&chapter=24&clang=_en #%.

30) FAO Resolution 8/83, Preamble para.3(a): plant genetic resources are a heritage of
mankind to be preserved, and to be freely available for use, for the benefit of present
and future generations. (emphasis added).

FAO Resolution 8/83, Art.l: -+ This Undertaking is based on the universally accepted
principle that plant genetic resources are a heritage of mankind and consequently should
be available without restriction. (emphasis added).

31) Nadia Sanchez Castillo-Winckels, “Why “Common Concern of Humankind” Should Return to
the Work of the International Law Commission on the Atmosphere®, Georgetown
Environmental Law Review vol. 29(1) (2016), pp. 147-149.



44 FRITEESSH  $UB H15(202.3)

of humankind)® A #38}3lt}.32) Zhao] B3 MEAdd fFxdd
gk 7= A AeAde Adadg=e] FH4 dge] mA=
Aol ofye} Q179 FERAOE Fou AiEA Adste] o8 &
AL &g Eojof grh=33) 7]|E9] AFT s AS FAsH34) o
Exe] FUF Agks 1ske tialdd dESo] ol g AdS wiErH
FoEx Zledgs 7Ixl 7k VleEd s W

£ Zre] e WS Aolrhsw o)
o FA4 Aeish v wbe] 1 AL E A
o] 89 A mATHE Aow olaHrh

‘SRRl AR H Y] AETFAI gk #Y T (Biodiversity Be-
yond National Jurisdiction (BBNJ) Working Group)3? 3]2] o]% ‘=
Tt ol A G AR ETEE BEHS AE7sT o] &l vk @
FHPF A WA FEHEHol e FAMEEAC I ARG 3
o)’ (Intergovernmental conference on an international legally binding
instrument under the United Nations Convention on the Law of the
Sea on the conservation and sustainable use of marine biological

diversity of areas beyond national jurisdiction)el] ©]|Z7]7}A] =7}z

32) Castillo-Winckels, op. cit, p. 131 and pp. 147-149.
33) Edgar J. Asebey & Jill D. Kempenaar, “Biodiversity Prospecting: Fulfilling the Mandate

of the Biodiversity Convention”, Vanderbilt Journal of Transnational Law vol. 28 (1995),
pp. 700-707.

34) o9 <lFF5-2Hcommon heritage of mankind), & FFAFY oz o] AETIAFA
et #o] HAe gpo g Q7Y Fs F4alAHcommon concern of humanity)® 3k
Z& Holst}; Thomas, 7., “Common Heritage to Common Concern”, Journal of World

Intellectual Property vol. 8(3) (2005), p. 249.
35) AEGEIFT AE AT ATl bt dFTEFAALA 28 HAXstn AE
thAl o] HFEo] olF-FE#AIAHcommon concern of humankind)¥) <

Francoise Burhenne-Guilmin & Susan Casey-Lefkowitz, “The Convention on Biological

g

Diversity: A Hard Won Global Achievement”, Yearbook of International Environmental Law,
vol. 3 (Gunther Handl, eds., 1993), pp. 47-48, notes 14-15.

36) Castillo-Winckels, op. cit., pp. 147-149.
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— Abstract

The Legal Meaning of the Common Heritage of

Mankind in International Law

SEO Jinwoong

Garrett Hardin published in Science in December 1968, ‘The Tragedy of
the Commons - The population problem has no technical solution; it requires
a fundamental extension in morality’, This article popularized the concept of
the tragedy of the commons. To this day, developing countries argue that
the common heritage of mankind should be viewed as a principle under
international law in order to avoid the tragedy of the commons. However, it
is unclear whether the common heritage of mankind can be regarded as a
principle under customary international law or written international law.

For the first time the common heritage of mankind was stipulated in the
Agreement Governing the Activities of States on the Moon and Other
Celestial Bodies, which entered into force on July 11, 1984. Nevertheless,
only 18 countries have ratified it so far. Although the UN Convention on
the Law of the Sea stipulates the common heritage of mankind in the Area
regime, there is no clear definition for it. In addition, during the discussion
on conservation and sustainable use of marine biological diversity beyond
areas of national jurisdiction, developing countries are arguing that the
common heritage of mankind should be principle beyond areas of national
jurisdiction for the conservation and equitable use of the high seas and the
Area.

Even if the common heritage of mankind is recognized as a new

principle in the law of the sea or a new principle in international law,
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unless a clear definition of what the common heritage of mankind contains
and what its components are, it is only a policy slogan. In the end, from
the point of view of the use and conservation of the ocean, the common
heritage of mankind only would be reproduced the chaos of the principle of
beyond areas of national jurisdiction as the empty principle.

This paper intends to find whether or not it has been established as a
legal principle by examining the history and contents of the concept of
'common heritage of mankind' in international law. In addition, I would like
to examine whether or not the common heritage of mankind, an essential
part of the Area regime under the UN Convention on the Law of the Sea,

is a principle applicable to beyond areas of national jurisdiction.

@ SEO Jinwoong
UNCLOS, BBNJ, Common Heritage of Mankind,

The Area Regime, Tragedy of Commons
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Gy e ARE wel A QFBAS FUSARA
FUsQlel #a AFpAsh WFRRe BAZ FASE, 1 4R
Ao L= Aoty ae} @A B TS As2ze] w
£ AgNd a43 -

s} Agzel mE SsAdAE AR Ty

AE)e WAhel AR Fe vk meEpd B o
= SPSEA A6.2z2d wE ‘X9sd AdAAR e SPSEA A8Fo
2 razdaxey #AS AEsgth FAHNoR SPSPA A6.2
Ay ool el SPSHAY AsE ‘FU%

A88h A5, STl JAstelol sk ot ¥
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o &l At} o2 EF ARA THNA 59129 2
st dsde =Eedlth obed, AL Ade st FUTY
Edast graFer #dstel, WIO A8 A7]179 J3e] wslshal

= A= st
[. A2
2014d 2¥ FH A (European Union, EU) 3|Y=Ql ZA=oA] of

L7 AL (African Swine Fever, ASF)o| #AsIx}, -2yt &
gk A Al e A8l ol EU= 2015 7€4-H
2021 1147b4 F 13zl Z2A AANF-S717-(World - Trade
Organization, WTO) 947 9 (Sanitary and Phytosanitary, SPS) % &
slojol A E&= f ASF7F HHAEA] & A S oz Fds AN

1) ASFE A elA 54w o= wisin sixFdeke} FARE S48 Hole oA
Agwolt), HA= F2 =7, 12 o|n] ASFd| 7iH #A et 1 FHETY HES
53l ASFoll A9¥th. Oxford English Dictionary, <http://Ips3.www.oed.com.libra.cnu.ac.kr/vie
w/Entry/36382rskey=PWiED5&result=1&isAdvanced=false#eid8902607 (A4 2022.2.1.)>. WTO
SPSEA L EA ZFHo 9oz HE ZAE = Az Ao} ARS B3] 93t
HAoZ Foldo A o]} SPS XS e s o) SPSEA U HEA 19 A1z
WEW, SPS ZA= 5 AE TE AR Aol A%S Afsh= Seldl sdete s,

, A% ToRHE TAEON AES HEE X0 W0 3|9d=o] AlY
e oldshe WE WY, 14, 91 2 A & oudith SPSEA FEA 1 Allx Fx

ot O{N‘ _1
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WTO SPSEIFAN ‘XIIHE QIFEX QF ‘AAZQIFI A A §9

al Zehal -yt 2As= 5 fydEtl WTO A=A
(Agreement on the Application of Sanitary and Phytosanitary
Measures, SPSE7A) A6x ‘A 93HRegionalization) &S 5% A
= F76Ilth2 7] EUs EU 3]€=9Ql g Fotyofel Al ASF7F 24
sk EUAE s A1 Aol tigk =ds =418k g AJofell thall SPSEA A6
% 9IS ol = WTOC Al4gk vp low, Sa7bA] &3l o] x|

y

dd AN & dPel e EUZF s-Euetel 9 AME 248t
Aths Abdell -EuEt AR oy WA dies BAska v

Ry, SPSEAY At BN = oAt T AlE
of ek A& AAsky] A SPSHANA FAsta gl WalE A
o & EFshs AdH 2o A8 o ol2ut Al wel] A=
stojof Feh.d) SPSHA A6z A A3V E st l=E, o= 9
wake] Aoldls A B dw AlEOA Sl T4 Ee S
AR BTl L= Ay, Fd=el 1 HEF A HTHEET)
of &3 Wels WA AdE Her FYs FAshs As 9t 1
gl Wallgo] B = A4S, rd=rel SPSEA A6.2xel wet
s Aol Wl kA i g FHFHAL Bl P A
A= MR FYs F8shs A IS

2) WTO Sanitary and Phytosanitary Information Management System, STC Number 393, <http://s
psims.wto.org/en/SpecificTradeConcerns/View?Imsld=393 (FA1<: 2022.2.2.)>.

3) Panel Report, Russian Federation-Measures on the Importation of Live Pigs, Pork and Other Pig
Products from the European Union, WI/DS475/R (Mar. 21, 2017), para. 7.45. [©]3} ‘Russia-Pigs
9 W 1A']; Appellate Body Report, Russian Federation-Measures on the Importation of Live
Pigs, Pork and Other Pig Products from the European Union, WT/DS475/AB/R (Mar. 21, 2017),
paras. 6.1-6.8. [©]3} ‘Russia-Pigs &A&7]4 B IA].

4) FEFMFTAAE FE3 #dste]l WallF diild ‘FE 2 :
Aol M= WIO SPSEANA Walz olhe 18e ARSIRER o5 4ot AMEa]

5 HE@A-old, “WTO SPSEA #l6.2x Bl taAS /Hde] AA e a5k A5, 54

AREA A, A5H A 2 SPS Bele EAY 5

Rgcha BH BHEER), AT 7k S8 9y
A9& oty WTO SPSEA A6z} F-&A4 1 A6,
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UM A3 2Alobel EU 3he] EAAFEIQ] Russia-Pigs ARzl A 9]
T Y=ol A6.2xdd we FEm W HallE kAl gk
= WS AHEHor Y(render operational) ko] oF
SRS Fd=e] WHEAA NN AddE AT £
o R ?d]6.22§-‘§ we Ae® & 4 Qv India-Agricultural
US-Animals AFd 18] 3L Russia-Pigs AR A 2] o)

d #8S HESL, Al6.2xe gk o] SHE Fxg Aolth.D
&, SPSEA A8xS} T 3ol WE F&EA 32 “FA, AL
%<1 AxHControl, Inspection and Approval Procedures, ©]3} ‘<]
AAA)'E JFAstL glow, SPSEX 7} I ‘HA'E Faf ol AL
TSl Atk 7M. A He S A6.2xe wek FEE
s kAl g S AA s WAo] AdA 0w $F
A HESE=E A A8xd 78 APl whel 1 WA o]
ojof at=A] WEelA| Frh= Holth®) thA] e, A8x=

rlr >
W, Hrr ok mo ofd W&

o Mo
% of X2
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6) Russia-Pigs 347]7- H.aLA, paras. 5.126, 5.142 & 5.150. ‘A@A o2 £%(render operational)’
of sk AAg Ay AdA-o14Y, op. cit, pp. 124-127 Fx 8.

7) Panel Report, India-Measures Concerning the Importation of Certain Agricultural Products, WI/DS430/R
(Jun. 19, 2015), para. 7.698. [©]3} ‘India-Agricultural Products ®§¥ H.11A4']; Appellate Body
Report, India- Measures Concerning the Importation of Certain Agricultural Products, WI/DS430/AB/R
(Jun. 19, 2015), para. 5.173. [©]3} ‘India-Agricultural Products @24~7]7" B.31A']; Panel Report,
United States-Measures Affecting the Importation of Animals, Meat and Other Animal Products
from Argentina, WI/DS447/R (Aug. 31, 2015), para. 7.647. [©]3} ‘US-Animals #d H.1A'])
Russia-Pigs 1€ ¥.31A, paras. 7.373, 7.379 & 8.1.d.iii. ©]#3F WTO % Wl #|6.2%0
et "°‘%9] AF WE Adsts AS szl gk Had, “WTO/SPSE 42
T2 o<l ARt ok A3t Qg ol el tigh A" TgopHsh | A|943, 2022, p. 347.

8) A71elA ‘FsAAA = FATol FEIA AF dE £ A dAAA 9] Ths
oli5 ARSI s #3 AFTAAS sh= A 9t} US-Animals 3 H1A,
para. 7.69; Russia-Pigs ®|'@ K114, para. 7.521.
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1SS 2A)9) olale AR 93 Aae Bdele] 9L hee) Age ugHh



WTO SPSE A& "XIYGHE AR 2 ‘> SAEI A 2H 71

Aol gl s QAR AAE AFAAC] s PA s
97 gkol AgE FYFAAA A IRt A6z whE A%
QAL 48d & deA 5 F AN mE R wA 7ol
B st Aolh

@A ge FAEe FuRgd ue As2zel e AYAd a4

FEAAE WA AR AFEsdn Yok
PN
o

e

g Ado] glar FiAlFe] T FuAlEEY St e

Aol E2 Ae A0 FEMAL B 9F) Bt o 42102
; $, AETY BT AT o2
gat3 ghalgh wha

kel

1% 1%
P
of
4z
(o
i
f
rl
o
EY

o
~
HN
il
o
o
e
o
=

[e)
o
02 HYgoy B Afs g fols ‘HHAd AAsATE Az} FAzhe,
AN results)= 7 ZHprogress) = MGH oy 2 AF= A2 G4t
wE FAL20019) WES HES & 4As50 .
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weba B A= US-Animals AFA 3 Russia-Pigs A3 #&
WTO #lde] QAL AESa, o2 ngoz ‘XA/d AAQA2 S}
dsAHA o] BAE FHstA gk FAH R Al A SPSH
g A8z wE ‘FAFAEA Y A6.2xd wWE AANE AFHAY
= /| #3}aL, US-Animals AFA 3 Russia-Pigs AbA 3 #d3 WTO
A A7 7o A4S Az AEstazt o) agla APl ol&
At BEE WTO 42779 g3 utgd o= ‘Agr7id 973
2ot ‘EdlAap ke HAE AESHL, 1 Yol wE FF
A3t dedEe AAstaLAt g e oA ATrE A

E

N
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r_WL 1o mn r-{rn

&«2 u:9 Lo,
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SPSHA Al8xe} BT WIO RSN A7 T A% 82} A6
shel BAE PEIe] 71E Aqst 2 A= B3k AH ‘amg
& ANGTHE QoM B AT 4P onE Adda 2+ Qo

o0. WTO &A43127179 4%

1. SPSEAY ‘Fddda 2 A9Ad gAY

SPSEA Al8zs} s 2Pl wE R 3 SPSEAC] it ol BS
AR wgses BHon ARHE FUFAAA ] Bato] FAstn ek
FYFAAA S o BFHe FANA FATo| FET PHAY YuE
SFTAY G AAE AU ADAIE 5 Sastl) D
Aghe] EAY 5 ATk SFASAAAE oldd BAL WAdE 2
Aol A ol A AxE ool glo] BAHY Aol glofo o,

Av = AR FETe] s,

FEIAM a8k 4 2 Axh Ad
Y AEE FE= a78A B o e

54 3 AlxE HAWshA HW, A8xE fIvtsl=

e}

10) WTO SPSEA4 A8z 9 &4 3 All@Z-Alll)ZE.
11) Panel Reports, European Communities-Measures Affecting the Approval and Marketing of Biotech
Products, WI/DS291/R (Nov. 21, 2006), para. 7.1569. [©]3} ‘EC-Biotech ¥ H.31A]']; Panel
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2. US—Animals AFA

7h AHABA

2000 of=dEjLte] ‘Sl olE AL g U A A oA A S
(Foot and Mouth Disease, FMD)o] ®A&}#}, 2001 v =2 3}E}aLY
of A& ZFste] of2ZdE Y HdAoA ALtE Ald- 3t ds A

Report, United States-Certain Measures Affecting Imports of Poultry from China, WT/DS392/R
(Oct. 25, 2010), para. 7.394. [©]3} ‘US-Poultry #d H.iA'].

12) Peter Van den Bossche & Werner Zdouc, The Law and Policy of the World Trade Organization
(Cambridge University Press, 2013), p. 934 2.

13) Lukasz Gruszczynski, “Article 6 SPS Agreement”, Commentaries on World Trade Law: Technical
Barriers and SPS Measures (Brill: 2021, Forthcoming), p. 3 2.

14) SPSEA F4A 1 Al6Z.

15) Joanne Scott, The WTO Agreement on Sanitary and Phytosanitary Measures: a Commentary (OUP
Catalogue, 2009), p. 185 =



74 PBFTERIFH  $34% H13E(202. 3.)

7], AollE MEEE A, B WEEE A2 e AE(0)F, F
EAIE ) ot FUS FA 5T o2 E Y= 2003 (A1 Al
DI 20083 (A 24} Q’EH )?l'é)oﬂ A vl %"ﬂl%% Z~(Animal and

dor AdAsEet= Xloﬂﬁ]ra /‘]7‘40}03‘3} A1 } g

HEE e spglan, A2xk A AlA Ao A e

&t ‘glebaryof % Q(-LPE}"’L]O} W A9 5% B A9 s Wt
2 3Qlth1D 20099 2€9 APHISE Jtelaivol e digk 4

AARE Z#shglar, 20099 49 of2FE el MAlS Bl vfERaiyo}

of WE A5t Helo]l WaF wE ARE ol AL YRTE wolriu

dEth 2010 7€ ol=dE Y = 7FA b E 2 (Servicio Nacional

de Sanidad y Calidad Agroalimentaria, SENASA)> APHISo| 1415

B gtefaryole] #et x93}k 14S s APHIS 3A4daE ¢h=st

= A ol APHIS7E #id G daE 243 4ud AS A
£33 th 2010 9¢€ APHISE dtelaryol e w3t PAHdAE &
sated ¥ B Azre]l destw, ‘stefay ol WA dgk A
st 12l Foig Aol ATk FWsklth. shA R, shEfary ol
of W A9y HF B A dis) A3}t S AAsAE ot =4

o

L= oAl fjuzow A% 4 gloka ddeigith. A=, 2012 8
4 olZHH U= vxS AR WTOd Alxstglth18)

nl =2 Code of Federal Regulations(e]d}, CFR) #|9% A|92.2%%&
&3 APHIS7} F& =0l A A stE 4A1H g Aol thate] FMD QFHA]
Ao sfFerial At Ag s x9S FMD HdAF oz Q1A=

AzE FAEAY. =3 CFR A9F A|94xE Ea) FMD HAA A
FEAF e v W F=YS FAE APHISEH-E Awe
16) FMDE 4, <%, #A, 283 o5& A3t o] B2 Zed T8 7724 3 fF

oA EZo] A7|a do] U ond/‘é o] &2 FEA AWolt}l. Oxford English Dictionary,
<http://lps3.www.oed.com.libra.cnu.ac.kr/view/Entry/72682redirectedFrom=foot+ and+ mouth+
disease#eid3972088 (FA1d: 2022.2.1.)>.

17) US-Animals @Y ®.11A, paras. 2.9-2.10 & 2.16.
18) /bid, para. 7.146.
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= AU ofzaAE e 92270 mE A ol A A
oA mzo] ShElaelE WalE rdA e s1gel APHIS A4
Ag grmeld Soke APE pEste] A92.2%0 wE Hed A4
AR o) FRE WS AANZATHE AN SPSEA ¥4 3 ALz
£ slutelginia FASAT20 ofzaE U A92.2%0 wWE X o)

N

d 9@ 7 SPSEA Agxel WE ‘FASAdA | sFIcta F
el ﬂ%—‘l Oloﬂ HPH‘oWD} 2D A JHL* 192 2101] w2

A92.27%0] w2 ‘HAT AAHA= .
Apo] o) T FAEA=AZ AEstArt WU SPSHA A8 429l
ol AF o]fole] x| ofEel TEsle] WA & 38 9ursiw
SPSEA A8xZE Yutsttl= A g Ao LAt A|92.2%0 wE

Hel7d QAR olATAeIA ] FEA 3 AlL()Ee} Alb)Ee] T
Ju onz WA AEG Fo szl U 9w ARE B2

1. SPSEA A8z} Al6.2%29 #AA

1) A AREA olgHPol e SPSEA ASE FUSAAR
g 9% Ag AR

SPSEA A8Z: ‘FAFARA Y R HA§ ol pdAse F8
|
A=

AL v 2ok 3, o= dE v A192.2%00 whE A SN

19) /bid, para. 7.54

20) /[bid, para. 7.55.

21) /bid, paras. 7.54 & 7.57.

22) [bid, paras. 7.62 & 7.77-7.196; EC-Biotech =}'8 X114, para. 7.1569; US-Poultry =g
KA, para. 7.394.
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A7 SPSEA Agxel FEHA 3o W I dAb ] st
I FAEITE23) n=re o2 lE|Lbe] o] whakel SPSEA A%
o F&A 3L ‘s AAp ol afFetm A3t Hxfo] et fe=
tha sl thed @S Australia-Apples Ao A 9] &7 B
= st Fd=ro]l A8} AAA Aol Yl SPS EAE o
Bot= AAoNA i AxE FA-A M G A A S Aol g
291 FAlar o2 s FAHEG Ads Yoy AT -’F
Y=ol SPSEA A8zl F-&A 3o mE AxE fwkgtiar B kth2s

S H8g Aoltt, v
US-Poultry AbAelA el dd #AE 9188t SPSPAES A o
Al sl=Eo] SPSEA A8xS F-&A 3o wE AxE ‘eI
2P =Rk @ ste] A EE ARt vk BHogrh26) EA], o= FE
U= A92.2%0 wE ‘A AAHAx 7 BEXE= vl A|94F9
e FYSAAFE T HTH R WalF tHAAL AF dig
TUE Sdste golgtar FAEA. o2 WA of=dE =
A92.2z0 wE ‘AN AdFHEAE SPSEAY Agxet F-EHA 3o
2 FoleEAP el A gEnta FeitheD oo whubste] ww
A92.2z0 wE AU JAAEA T 5EA AGs gfoR 485 =
Aapel]l aFsil, SPSHA A8xet F-EHA 3o wE ‘FYeAHEA T
54 Auss fdow dvs HeA A2 A8d + gl F4319
th28) 53] nme &7 U 54 AFH 5 A9E ddeRE YT

23) US-Animals 3|8 .31, para. 7.54.

24) Ibid., para. 7.57.

25) Ibid, para. 7.67. Appellate Body Report, Australia-Measures Affecting the Importation of Apples
from New Zealand, WT/DS367/AB/R (Dec. 17, 2010), para. 438 1-&. [©]3} ‘Australia-Apples
A7) BaA'] “WTO EANZALE H=5(2004)"] M2, HXH% WTO 3ol
HEE THAIA B 5 obFd A9E A &k A5 Irlstd, olg @ FA9lE
NS Fehe 583 8”0 Hrka Awsidlct. AEA o149, op ai, p. 123.

26) Jbid, para. 7.68; US-Poultry )@ ¥.iLA, para. 7.372 U-&.

27) US-Animals ¥1'd H 1A, para. 7.54.

28) Ibid, para. 7.57.
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US-Animals ¥ X 314, paras. 7.78-7.82, 7.94-7.105 & 7.173-7.178.

Jbid, paras. 7.78 & 7.95.

Ibid, para. 7.79; EC Biotech '@ ¥.1LA, para. 7.1494 S1§&

US-Animals ¥1¥ H.31A, paras. 7.81 & 7.101. &9 AR 3 A3 F2 FEo
AN AQHA 9] o] Hagh ZJEE FeetAAY dF Ak g ARE
FhTel AT BF LT

36) /bid, para. 7.115; EC-Biotech 3@ R 1A, para. 7.1495 <1-&.

37) US-Animals ¥} ¥.31A, para. 7.115; EC-Biotech ¥|'d W.alA, para. 7.1496; US-Poultry =g
B 1A para. 7.354.
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thar ARG E4, oF2AE
ol @AA AFHAE=AE ofe
Put vFo e g WA B
1b)xg ativta 438k vha0 vl ofo] A4 whEbabA]
on of=dE e AEI AFALY shaF ALEHS wbAste] BEA 3
Alb)zel wel g WES ol=dE Yol FRrag v F43k3 4D
upAEto 2 sjd e wse] F&A 3 Allb)xe wet A <l
24l APGAE of2FME o] TRIAEA AES AT AL 5
o] THOEIL Adstey WA FEadA dd TRE 848k
AT weped, ol AE Uzt v o) Ad o)% egaitin &
Aahth42) ey wsro] o2 E el APHIS ‘A 970d 1gHAp o
APAAE WA 1 A AFFE st x4o] gl AL sholshn
R4 3 AlD)zel e Fust AW oFE st w4
t}43) 1 A3 mlaro] SPSHEA A8xE HH}O}Oﬂu}i w4 59T} 44)

38) US-Animals ¥ X 1A, paras. 7.156, 7.158 & 7.159.
39) [bid, paras. 7.169-7.172 & 8.1.b.iiL.

40) /bid, paras. 7.173 & 7.176.

1) /bid, para. 7.178.

42) Ibid, paras. 7.193-7.194.

43) Ibid, para. 7.195.

44) Jpid, paras. 7.196 & 8.1.b.v.

)
)
)
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3. Russia—Pigs AFA

7h AHEBA

20149 149 249 EU 3]<d=<l gFofyolel A ASE7} A &kgi .49
Aot EU #stg=ro 2 F2A%S Huy EUAE H]
A ATk g th46) 20061 HAlole} EUZL
2 fdoAsHAd golstHA EUst
D AE HESE Aol EU W ASF7}
ol olgtg]o} AFZH| K (Sardinia)E A g 3ol A
ARFEY HE 39 ¢ = Aol sk g8 v e AT
Ao AbSFE Ad7gE sETo] HAolR FEE ¢ dvkal WAH )
04D 2014 2oy olol A ASE7F WAk Al 2iAlol= A FHEA W
ol wet AF2guUE A9 e 3ro] ASF ¢k x| Holojof 3} o] 18
Al gtk Aol A EUAE siA Al gk =9s 4% Zlo]th48) EU
= g FolyololA ASF7F SIS A et e gl FotHolE AlQlg Ao
AN AbFE 1A sEo] HYFTHEA W&ol Fadths HdA s
AN = e GAlokel aAstleh. 22k g Alot= o]l& 743t
I EUlA gFotyel=

FEol 0@ AGFUA WFL FUHL £FL BAAnS aged
A

A& wAFYY

{0

¢

L [e)
s s §

pis

45) Request for Consultations by the European Union, Russian Federation-Measures on the Importation
of Live Pigs, Pork and Other Pig Products from the European Union, WT/DS475/1 (Apr. 14,
2014), p. 1.

46) Russia-Pigs ¥ H.31A para. 2.9.

47) Request for the Establishment of a Panel by the European Union, Russian Federation-Measures
on the Importation of Live Pigs, Pork and Other Pig Products from the European Union, WT/DS475/2
(Jun. 30, 2014), p. 2.

48) Russia-Pigs =19 B4, para. 7.45. W92 d|9d ZXE EUAHSYFAZX(EU-wide ban)
gt £33} /bid, para. 2.9.

49) /bid, para. 2.9.

50) /bid, para. 1.1.
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o ojo
%

AU &olE FYstm EUS lAlote] =43 g #A3e ‘AH7
AAHA TS WSS g g Alole] ‘Hrd AR o]
Ao 4] SPSHEA A8xe} F&A 3 ALz AEHE=AE 9A A
Eg o g 2@ FAs=AE FEA 3 Allex, Al@zE, Al
1)xS sANE FESHTSY 18l F-44 38 fuksty SPSHEA
A8xE SAurstth= A sid Ao FAStY, FE5A 3 Alllo)=x, Al
L@z, Alb)Zdd ua gx o5& #Hd A5 Ed2 A8z U
3 A ¥ = At

. SPSEAR AI8xet Al6.2%2 #A

D A9 AR olBRAelAe) SPSPA AsE FAFAAA
9] o2 Hg AR

SPSHA ABE ‘FUSAWA Y R Mg olish nas
2 4
gxsh ¥4 3 Alzel e Axel APeE AsE FAFAAA

8
o oRg Agwsta Pk A, EUE Axte

ST Axb= SPSEA A4.1% 2%, BEA 3 Z2HE 7H,

51) /bid, paras. 7.495-7.496.

52) bid, paras. 7.509-7.597.

53) Ibid, paras. 7.510, 7.523, 7.552 & 7.597.

54) Ibid, paras. 7.504, 7.597 & 8.1.d.vi; EC-Biotech ¥'8 ¥.iLA para. 7.1569; US-Poultry =@
B4, para. 7.394.



82 BFTEEIFH  $34% H13E(202. 3.)

3} 23 sdsts SPSEA A6.3% 2% SPSEA Al6x HAA o
d S A AR ]8), ol FAH) ol A EH Avkar FAekel
t}.55) Aol SPSHA A8FS F4A 3 AllFo] W ARt BEHA 3
2% 7ol WAE B %%,e4<~mxuww> o m @i A7
QAR e Foshrhn FYshAch

SPSEA #16.3% 2:¢ollA dAtg= 52U
dol EAFA gtk EUS 48 whistadrhse sde ¢ol
x]oﬂyﬂuﬂ o1 A A=} 7} SPSE A 2]859} l-?__i,t/q 3

sgatel SPSHAY Asx FUFAELA e g HEgweAE WA
AEsch AU 254 3 AlzdA G342 SPS 29 oY
Engsr] 9% ARz pASATE "l AGAd AgaR

e

=
Hg HTol 23d & dvkal g eaivt. SPSEA A8zl F-EA4 3
A1z W A FE5A 3 77 738 gAlE 2iEEFE A9, 5
W OAARES oushA] erevhal Btk aela ‘e A = A st
Z3Ql SPSHEA A6.3%NA 8t U= VIEre] #E HAPe "
& 4 Qduhal BUthsSD E4, EUs thA] glAoke] ‘X euid A4 dxp
7} SPSEA A8zt F-EHA 3 Allxel wE dxafo] sfdetiar F743st
ATh EUSH 2] eirol= SPSEA A8xSE H-&A 3 A1z &
A FEF EA AES YO s ‘FYEAEAE ouay 4
3 0 54 A9s dyde® s Hod QAANE ujehA] @

sha AT AYe A
o7 d= Ayi= EU U ASF ¢t

55) Russia-Pigs #|d R 1A, para. 7.511. 12 SPSEA A|4.1x% A% A6.3% A|2E2
FYTe 8] A& AY FEFS FUTY AL AP F Ve @ AXE 95
FATolAl g A S ATdnta AT BEA 3 4 ATHE SA, A
4 5 dae aFdAE REFE A9, T8 4348 ety {453 SPSEA
A6z HAA olg =& 9% A Z(Guidelines to Further the Practical Implementation
of Article 6 of the Agreement on the Application of Sanitary and Phytosanitary Measures,
G/SPS/48)& A20Z8} A1z A FE7-2 F=9] A ag|a/Ee A sl #ek AnE
T A st A

56) Jbid, para. 7.512.

57) Ibid, para. 7.514.

58) /bid, para. 7.513.
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ARk Zlolm, 1 =421 ¥ ASF PHAIAsE AlE] digt ¢
sUde AAEA == Aoleta st A AE AFEA S} s
Adapste] s A2 =] ‘A AGEAE |
A Agsta 2 Aol weh FE=t ARl Wi s s&e Ay
ARSHA "z ol A galeke] A A i JAFEA = HAoE o=
b Al i el sEsY gAse e AAE W saT
Agds Frhar RS0 wEkd sd 2 HAjoke] AT AFAE
2P 7F SPSEA A8t FEHA 3 AllxolM e ‘FdsAdHA ) AuAd
o] th= AolA SPSHEA A8zt F-EHAM 3 A1zl AHgHrtal A4

3m BUS| F42 14ailhon

2) AGAG ARAA o ARAAAS] SPSHA AsE FUSAAA
o) % g3 o3

eAoe] Aelsld QAAAATL SPSEA AsEe ¥aA 39 mE
el dA el dgatia dAd ¥, Ade BUdl AL e B
A 3 AR, Al@E, Al A2 AEae 62

8 AW g3 Rk AA, BUE 2Alob} REA 3 ALQZE
Wrsle] EUS/l 28a® ARE a7sdrn FAsdc. ot
EUSl 278 41 BU Ul ofgqeAE st 93eld] o 4
B, EU Wl A987t opd T8ste] tla 4R Folthe) EUE %7 ¢
Aotz wdl guAel Ag ARE AAsgon dAlo) ge s

59) Jbid, para. 7.516.

60) /bid, para. 7.517.

61) /bid, paras. 7.518 & 8.1.d.vi.

62) Ibid, paras. 7.510, 7.523, 7.552 & 7.597.

63) /bid, paras. 7.553-7.554. T8 3Hcompartmentalization)= Al A=A 7]7(World

o
ohJet EETel &8 o] /5 B4 wet Lelshs 22 uigh oA U
AZAANS FhaA FRAR S AG4E sl 58
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A&aA eFstrka FYSHATED ol Dok & 3 ALZ
of meb WRF FFOR EU HRE 87F Aolekn waglrhe
Ao WA wAobt B4 3 ALz met A A
A2d P BVl a739eA dESAL. o8 fAd Ade
gl ARS FaRh ARbES Aok 20149 ke EU
of Agsd ALy Ao AEs. Wde AraFony
B de AAng mgoz #Aost EUd JRE ayshs omi
s otk mgkch E@, dge wA eAebrt
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64) Jbid, para. 7.556.

65) /bid, para. 7.558.

66) /bid, paras. 7.569-7.571 & 7.597.

67) ibid, para. 7.572.

68) Ibid, para. 7.573. EC-Biotech ¥|'d R.i1A] paras. 7.1495 & 7.1497 &
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ASF HdA=o] digh ARE a8tk oA ‘AA7d AR
of g ol FuE Wasttia Holth webA side Aol
HgNd AFEA T BEA 3 Al(@RE Yutaitta B s 69
A, EUx glAob7 &4 3 A1b)RE 9wtsle] ‘A g7id a4
2] dak A2 717kS EUl ErekA] @sktta F3s8tdth70 2 xlo}
EUZF 5§44 3 All(b)zol tigk ejAaobe] fivks FaFaht 1 &7
TFAA R AAEHA Eeplviar FEEATD wpA o w sy
Alopzt H-&44 3 Allb)Zell whet A grd AP o] o A 7]
e EUR BRENEA HAESEH, d4d Aeribs sRaidets
EU?| 87l %i?i%g gtolstal, #Alobrt EUC £RE oF= gl
Al FFA R HdS Aot A A JAPAATE P&
H 3 ALz Al(a)xs fvtstdltta HFdAsileh. 1e8ar ol&
o] fito® SPSHEA A8xE ukstA H Ak A8t

ot e

I ‘A970d AR e ‘Fdsddxres] a4 2 F&-49=59
A3 A

1. Agzxd & ‘FASAEA S A6.2Zx WE AGHd AFHAA
okel #A

Okx 2bw . npe} o] US-Animals A3 Russia—-Pigs Az ol A 9

69) Russia-Pigs 1@ H.3LA], paras. 7.582-7.584, 7.591 & 7.597.

70) /bid, para. 7.593.

71) Ibid, para. 7.592.

72) Ibid, paras. 7.593-7.594.

73) HdE EUZE H-4:41 3 ALzl tigh efAjote] 9uks Fdatew aid 23] gk EUY
87go] Mygrlojol For} sy 2HE& FA3A %%D}% Aol A g AJofe] 9ul oS
HAE 4 glop Bokth webd SPSEA Agxe A 3 Allzel ek s Aol A

F&A 3 Az dist HEWE-S 1SSt} Russia-Pigs W'Y H.IA, paras. 7.504,
7.597 & 8.1.d.vi; EC-Biotech 3'd H.11A para. 7.1569; US-Poultry g ¥.31A], para. 7.394.
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270 g ‘AYrd AAAA T A8t HEA 3o uE

Ade A6
FYFAAA Gl AHM AGAG AGAA o Wbl M A8}
B84 3 ALz M| o) o] FHselo} Pk A FAFATLTD 3
ge #qwe ANy AHANE Fo) FEF AAHOR At A
S £ET Y A2 ASF FAAGOR ARWE Ao, FIHOE
P Y3 ASF AAA G AFS] B £Y A2 AFHom A
W FATon Y AES woleit Aoldm wgth FFAA 4
Swol A HetuE A9 ARG AR e A9 dnt 59 F
oRE HFAATTE FAM ALY AFEFE FYFA LA
AGshe Y e AR g ool w FAshelop 75 upebd SPS
A AN QAR olAAANN FYFAARAE B RS
Bast ek AR, SeUEE MFEE dks S7be ool i@ g
glol A QFAAE eFsa glol, WIO B4 oL A%
el A=) o] W R0

A QAAA WA SPSHA A8E FASA AR
o 9RE g5 4T YTl oyselof e gRE g ol

74) US-Animals #1'd ®.314], paras. 7.69-7.70, 7.76, 7.115, 7.156-7.172, 7193-7196, 8.1.b.iii &
8.1.b.v; Russia-Pigs '@ X.aLA, paras. 7.515-7.516, 7.518, 7.569-7.571, 7.582-7.584, 7.591,
7.593-7.594, 7.597 & 8.1.d.vi.

75) US-Animals ¥1'd H.314], para. 7.70; Russia-Pigs '@ HIiLA, para. 7.516. 312 US-Animals
Aol Ao s SPSEA Al6xE AESH, oA SPSEA A8xSt FEHA 3 All(a) 2ol
s Wl Sgell A8k A6zl sl #A-EFITE US-Animals 31 K314, paras. 7.671-7.674.

76) Witk =7he] Axbe] #E vl BEF JS SPSEA A6zl AapAQl FA6
A Fd AR dder F o Qv o= SPSEAC]l WAl AlFH A=
HAAE AdAgo] e, AFolgt ols|AAE 7l &Y= Yol AR FAE 5 ol

Ql 235 AFE F Wl e IAMS ZEF Aotk o8F o 29,

Tl W2 YAl tig A7k WI0 2Ax kS SHoR" TSdHE)

p. 50 Fz HA, “SPSEAY SAsid W7k =AHE B Y,
f%lﬂﬂ*ﬁ‘ﬂL F., A59A A2%, 2014, p. 122.
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Axp o]l oF-E A gslojof 3L’ US-Animals AFA¥ Russia-Pigs
AR i a3 Al(a)F, Alb)=E, Al gk 4=
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RO A, AN ARAR ol@ TS A8 S5 AA el
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tj /ol Al Al 9] skt
78) US-Animals ¥|'d X2 31A] paras. 7.50-7.196; Russia-Pigs #|'@ ¥.i1A, paras. 7.495-7.597.
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Hau 5= AS FAS2 vl US-Animals AFA 3} Russia-Pigs A}

79) Russia-Pigs ¥1'd XA, paras. 7.593-7.594,

80) WTO #43 #dste], A5 ald #AS Il oJdstAY o|dstA] & W el
AL Je AFHoR Aol A Aol tiF o|Belst 1 AL ARsHolol
gttt} Jacqueline Krikorian, International Trade Law and Domestic Policy: Canada, the United
States, and the WTO (UBC Press, 2012), p. 207.
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=4 & Eo Ad e HESS.
qisel F2RA 279 Auel 4
o] ZIEAQR HFst=AE VTR vme] FEA 3 Al(a)xE ¢
Wi WA s) Hde wto] ofzaE el a7d
A 7NEZRE AAsiAY dulolEst= AR, T8a VEHEE
gat FHgnd AFARE BRSAQG 2ga o F wgow )
o]l NEARe} B2 vl e A ARy JulolE ARE aes
,AGE AAEAE o] ek AN FAET AdE =

[e)
o
Chal B4, @H 3 Xﬂl(a) o} ?ﬂﬂﬂ SPSEA A8xE uEta
&
Q

Jﬂ
SPSH A} o] s g ol Al waf| 7F =] 2
US-Animals AFdeA e sjgd&

i

of
-

£ O jo
=
e oo T O

(T o e oo mr R

QT3 %
g BRE FET JOL"_rLﬁJ B9, FdTol 228 AqNd dB
i FERHE AS WEllste d9E sklon, o2 Qs
g AdEs stk AoA gAloprt H-E54 3 Al()xE
= §utslitiar Bl tsd) Russia—-Pigs
A g #HE FY=Y %%JB_{?J AH Qo) AO]%Q A

%)
o
_?L

A
-2} ‘X]Q"WH%‘ ?l@’%i}’-‘ﬂ 1‘%79';5—;‘;1 X]?i éﬂ] OSITE et
Aol = % xol7F AUk
Russia—Pigs /\}74 o] Wjde A&7} o ZA(amicus curiae)o] uheh
THTol AHo HA-FH FFEE gste] oGRS FET &
1) SERE

FAAEA AR, AT, e ohE AANE Aol I

81) US-Animals 31d X.11AM paras. 7.113 & 7.147-7.172.
82) Ibid, paras. 7.169-7.172 & 8.1.b.iii.
83) Russia-Pigs #|'8 W.iLA, paras. 7.574-7.584.
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A4 FAHOR ANHA etk e oHIE
=

I
T h=i
g FF WTO RN/ T WHE Aol 7

CE2> 5E-Fe] Aoz} 0sdt
g 5=
O X%} Wy JHse AL o/
49 QAW xgo 2A=Z MS
4 QICks APMS QIX[3IT, A[Q7fE | O +UZO| ‘XIHE QI ERpOf
olMEA ol Ojdo| B3 wae CH| B o4 X2|7|Zt 29
st &3 374 WTOO| A A|
N A0l KA E Ol XXX OfSH
O +830l TuE a7y e mwe » | O TEAM 7 MY EO o
MO Zpig npsio] TR @7 SR EERAR AT =5
O 2RO} HEE A7t O 20| Bljs SAMs| s
O XY oIEAO) Chet EE Ma| | SF Temel A ST A
7|7t A= HIMEZ0| Y3t sb&} Al B S AtA wTOO| HE
Algt ER 9 R[GNE QIEERbOf
mE Al Ex

84) 2017'd v]=5-J ) E5-(Office of the United States Trade Representative)oll] 2x&3gh = o
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— Abstract

The Relationship between the ‘Regionalization
Procedure’ and the ‘Import Approval Procedure’
under the WTO SPS Agreement

Kim, Hyun Jung (Researcher, Ministry of Agriculture, Food and Rural Affairs)
Lee, Kil Won (Associate Professor, SungKyunKwan University Law School)

The World Trade Organization (WTO) Appellate Body in the
Russia-Pigs dispute examined the implementation aspects of Article 6.2 of
the WTO Agreement on the Application of Sanitary and Phytosanitary
Measures (hereinafter, SPS Agreement). In particular, it emphasized that an
importing member is required to ‘render operational’ the concepts of pest or
disease free areas of the Article 6.2. Article 6.2 stipulates regionalization,
which makes WTO members recognize the concepts of pest or disease free
areas. The WTO Dispute Settlement Body (DSB) reversed its previous
rulings associated with the issues relevant to Article 6.2, and, for the first
time, highlighted the implementation aspects of the ‘regionalization
procedure’.

The Article 8 and Annex C of the SPS Agreement stipulates the 'import
approval procedure' that the fulfillment of the SPS measures shall be
checked and ensured by any ‘procedures’ under them. Then, a question
could be raised on the relationship between Article 8 and Annex C, and

Article 6 of the SPS Agreement that such procedures under Article 8 and
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Approval Procedure’” under the WTO SPS Agreement

Annex C shall be applied to the 'regionalization procedure' under Article 6.2,
in order to ‘render operational’ the concepts of pest or disease free areas of
the Article 6.2. The 'import approval procedure' under the Article 8 and
Annex C, and the 'regionalization procedure' under Article 6.2 are seemed as
separate and independent ones, but they share indispensable relationship, and
the former precedes the latter. Intrinsically, the 'import approval procedure'
and the 'regionalization procedure' are related and operated with each other.
However, most of the WTO members have considered those procedures as
separate and independant ones, operated on the basis of different domestic
laws and regulations.

This paper, thus, discusses on the relationship between the 'import
approval procedure' and the 'regionalization procedure’. It also suggests a
number of regionalization strategies for both exporting and importing

members based on the WTO panel reports on US-Animals and Russia-Pigs.

9 Kim, Hyun Jung * Lee, Kil Won
World Trade Organization, WTO SPS Agreement,

Regionalization, Regionalization Procedure, Import

Approval Procedure, Pest or Disease Free Areas






MNPt HetolRel M7 ais), 10.17008/skklr.2022.34.1.004
M343d M1=(2022. 3.)
Sungkyunkwan Law Review Vol. 34 No. 1 (March 2022) pp.101-132

e 2 FA719Y TFHLLEA o]FH AHE ZR=
Fdudd o =2 HFEEl o
HEEE A A #F

I. A& . FHudo] F&3 /iBdrge] iz de
A& BEsE AT A AR HE
I 2AFA719e d% 2 A A7 Loi=dy o Axe] Hes)
L wdZA71d 7id el getst 2. Aol #9e) ¥ e T 5
2. WPl QoA F2 B 4] 515 WS e dee] st
HA A 3. ZNEdvgel thel] tisto] So1H Ais
3. pEluetelr el w71l A T 3= AR A=
4. o]FH FA9e A9E 2w 4. (F) TGt A A AR
CFgarsel s F=d M
el Wi A A5 o F V. 48

[ & & %]

A2 Yote] ATERE FEY 557 BEL ERT S Qb P
o] mAH k. aefd YerozA e L AREAATIBS £
S FFATNH 2% FAA9 Yol Fesm 9w, opt e w
fo) % A, F wAFel AT Fsw Aok A, we 4% o)

# o] 22 SEU P AE, Audd Hedrd 2 d=adr e serAs JHE

20221 A Al A 23 S5 AR AT Aot

o B A AAARDY AT A7



PRITEESEH B35 B15R(2022. 3.)

102

o

0
&o
N
)

B!

—_—

0
o
]

o)
Tor

et} F71gelM 9 o

G Ad AL A &

)

A3z}l JHEE el

el

&

ol

o] % ool ApgA o

o
Mo

—_
10

belek Seluert 3

_Eo

Akl Al 7]

‘mo

i+
ol
st

i

)

il

)

|o+7g ol whet

S
<Jo
‘mo
ol

o
=
o
il
cl
)

0

i AZET tolrl, of

o
-

o

HO
il
N_.o

)

A Ao g S8 ARe] FuE F

Tor

o)

O

S Aol pFAHo g, AHe A

[e3}
PR

o~
T

3}k
=

2

o
il
53
aig
oF
<!

G

'c‘g

3} w9379l

31

&

Agrrel WG B

o+

gl #)uf = #]

A Hol, olT4 T4

& A e

Flth 1

}&

—,AO

N

!

Nasha o

3]

o 38 %1 ol

gt

= A7}

ol
T

al



BJ
o)
Al
R0

o)

=2 o
= TI

el

- 5l
S=

Az A%

b

S
ef

of CH

L AE

4
)
~
B

Ho
Mo

)

H
=
H

o]

ko)

<R
o]

S|
A9 A%

N7 B

1

R
k)
yul

<

-

2l 71 (faculty
7149

-
al

<

ol 1 7]

A9 eI Heto Y
H

o
@hell o

[e]

|

IR
Slo
sl
uk
=

[e]

b

S

(°]

(guideline)e] ¢

a2 9ok 2ed), o)

ol 714

} o]

o

Pz

=

=

3

& 7}
spin-off)e] A¥{%= F7}

ol <]
Al

S
RS

[e]

FEI=A

H

=z o]
S
ki3

719 (university spin-off)e] 47} F7}skaL

4=

_g]

)

7;91

KR
R

2]

o

ol

7, 2019,

Eae

Aol s

R84

k)

Q

=
3

S
Qs

]

= 3o

JEE

al

g
Al st

2=
=

| e
3x= A
)¢} 71

S

w9}
A7)

A=

1) A4 A

2le] &stolt}.6) 1A

o

o

o
NI
o
e}
ol

o

e

B
|

A4z w)

}

I

El

had

3

) 7ol o]

g

Fl

o
o

1

A
jul

(

o

122 A A AREES] 2021, 225T(¢
ah

pad

714t o

3

2,

oA 191709 7o) &

S
Rt

%

1
1

3to]

3], 2018, 709 ("
A

FA A Al66

ful

=)

5

A
3
5}

)

o

& Ao

Py

pul

A
7173978

Al o

=,

oo A AT &

191

A

&

]

94

]_

Buxd wa2d 20169 7)FE $gvie o

AHgAe] e AR

17 #2694 Al

LY
o] B

[e;



1

k)
yal

:ﬂ

}

)
yal

gl o

=

v}
ojtt.n ' HelA, o]

17kl HeH=
A7F Sl A d Al o

[}

A 922 1 ek

1 ©
Z]
2]

I<]

-

R

735l
e A

Z]
=y

I3

o AA A H
le)

1

3947190

o =
¥ R

)
=

ol

=
Fel A3

j=ie)

5

Al o

4

[¢)

PRITEESEH B35 B15R(2022. 3.)

=
Ea
=

FAkel o
1] 7]

oltt. —elu}

104
o))
[e)

=)

2 G o
W] el %)

0|

o

o

ol

[ ol v e A

S

AA

i
oj
H]T_

o
7
3

il
ol

I

L -
A

d

4

3

|

ulo

Ad-2E, 2014, 109 (A A

) Fol A, 18070(30.5%)2] 7]

g,
ool e}, 1

1

o]
pal

g W H&(32.5%)0] AT7]13H23.5%) KT ¥

bz
Lk

<]

f{}

S
&+ 129

];]_o

o] H
of wz}) A&}

fe1s
=
ok
l

71EArd 3t
o

1

_q

(spin—off)
G713 59270(eN g 463, A7

A S AA

1

°
o}

WAZA7Ide dF " EA A7)

h=}
=

[e)

[

1 AZFH7IH4e Ade] B&3

o

of wel skt Fh7Idel Fd

II.



s 2 ZeD|Yol SYACRA 015H NS 2= D0 FES 105
NSO CHEt Ael S FSE fIst NS0 28 AR

2 ZUAY F ol BRAQ PHoR FrhE 10 ek s
oxo AnEe FQe FHE dehdehid I IgslE F AvE B
WAl mee] olskel A ARIBEE ke, 1 AHAA A 7ol
AREE 497 grh 9@ Jge 1 YA 2550 9 Y
2 Wy 5 2Yd S Qb w1 gete] s7kE wol male] A9
g o718 fA% A HPHE FFE Avh1d A4 BegYsIgels
% AT S Q) FAS wAFYsigelann 3T & vk Z, w9
Fr1de NS e @ fEoR B 5 g, wAFYsIYel
“AQH wdel FA EE A Fol WA/1ES 43 Ae 3] A5
of MY /1Y 0z 4D & JrhIN6 1 wAFY G B W

T, A7) AAT4, 2001, 47H
d = of Hs| 2% WAL Al
£ 9B AN ARz Jedel oldsks EahA PN 0 BrEa L)
11) Joshua A. Newberg & Richard L. Dunn, Keeping Secrets in the Campus Lab: Law, Values
and Rules of Engagement for Industry-University R&D Partnerships, 39 Am. Bus. L.J. 187,
204 (2002) (“[Spin-off companies] are often established as vehicles for the
commercialization of university-generated technologies.”); <o} ¢ 29, ‘N4 A7+
Fah A FEvE distadex v)e] B4 o wAe 9, 71E4FAATI A
199 A2s, 7184l 2011, 106W (A 29 ez AL tajrs e
FollA A2 7199 PAgolgta dx¥ #AHE Hola 9 th(Carayannis et al., 1998;
Klofsten and Jones-Evans, 2000; Clarysse et al., 2001; Djokovic and Souitaris, 2008).”).

12) &0} 9] 24, 99 =5, 1068 (‘7|E 20929 Ao jdlo|y zHo] 2ol 9l
g 278S Huds AR 7198 wtEE A ougit. o) wEA] 743 §H 7)
Eg FAAE A 23X Hofof gt #AelT).

13) or A

WA71 4 B SEEAY 622 AFCAEFRAT E
S AP EAATI RS AT BE AP AFAL
shpel slgeld ohlsks A% 1 4% 7)o 4o 3 w
Qo YEAY 9HAL AL 24T 5 Aok

14) A5, ] w8, 23AC TSRS o)

15)

=, (o
HNIO—L

1o oot 1, o
ox, B rlf rl



PRITEESEH B35 B15R(2022. 3.)

106

% QI 1M1 1 7ol e

a4

)A

15,20 Uo7l HoiF

3|

KeR
<

i

222) zk=t} 23)

o FFe] 9]

T
T+

21)

=z
T

T I R
mw BN
a5
X,L.ﬂm
T
T W
% .. mE
R
LN
¥ ® M
ﬂE@ﬁ
wA
ey
oﬁuﬁkﬂ%
Gl
jjE B
dﬂ@ﬂe
TOo ..
X MW o
o) ) oF
ralc ey
Jﬂ%ﬂo%
2o R
ﬁ_g =0
Tt
£%z
& s
A
w9 -
Dy
~® D
)A
—
N MW ~
- — %
55
TR
2 o M
— ~
oo
élﬂ%q
= ™
o ol %o

bel A4 me)

= =)
= ©

T A7 AT A 5 ool tista sEd

il

po=
o
% 9

@ &

- A7)

NE S 7

=old WA

A4 07

Arlake WA 7

498

WA71Y @ s WA s

o
= 1.

o
=

71 g8l A9 5d ool gt 7)ol

e

Fek")(

oy

ta glou o A Wgo] 47 tau KAIST Fdw4 A2z

9]

4

BN

o] H

3}
3}

o A4 % FAF o

o]
h=i

71014}, AL Al 9])el] H

=
[

(At o)A}, W]t

27

o]
o

=
<)

e

0% °14

Tl A 4 Al

[}
= AT,

]_

p/]

=

[e)
K
gl

L

e 27198 A9y

9]

49

s

A 2320 A

FE27149 71849,

WA 714,

i

A el

.ol

)

ek LAPATE AR R 0l

ATAEe]

A
T

st 9

[e)
T

stf dstont Aol w

_CH

= oz
- HO

3

A gsdel s

JEEERL

4

ol

”

t}."), https://sejong.korea.ac.kr/mbshome/mbs/innovation/subview.do?id

s

oju

W 2022, 2. 22.).

@%

19) WET-BHAFAG, ‘2019 e}

innovation_030201000000

F=AT A, 2021, 739

g FAEILA,

%9

)‘\l,

1A &QE= Aoz 2AE AT,

BE

o] stel melowA

O
=

=

oju

mm

kv



isr & FPJlge SHA2ZM 0I5H XFIE == W0l =8t 107
NSO CHEt Ael S FSE fIst NS0 28 AR

2. mYFYel oA FH B B ¥H2A

ee AR gAdon wgPgel $54 AL dolq A
Aeehal Qlrkey e gye] Ao wgdol YotE wel WHH9
RS Sdatds, mAFAL AF Agata Arh) vl vgt
o WA A detmse] FARW ol AHE Hesta v o
MAoR WEITUL AmS 9 AR, AT FolAe ¢Rydss
9] glete] Ao AR HEsta X YA, G4 B

22)

23)

24)

25)

A3 Rl Yol drhel ATz 52 F8dte BAe o
WA FY7del AUFFG A9F e BAG, diEeld B SARolAe A9
g e A58 wa),
A8 AYRANAZGFATA AdE ALDCRL] 3 g9l Adshn
A she ke FASAloloF a5, RAAE fEFRA A 290 4R
2 Ffelstelol Uk £AGUT R QP B Y ALE AIFCFRGE A
02 FAS e welelolor stel, FQailel AFECIR 20% ol h2A /19
&0 A7 BAsjeior Bk b, FIdel FAN Felel Welol opd el

24 olthel 484 Feho] Weloz Aefelof Bk,
WY A 1 w9 FA FeleFol FAH WA G A WA 5
2ANS AWE T TR 9 20, ol wE, 0ACAAE FH71Q0) th wae] 3
osol AT UA srol WA & gl Aol . o]z ) me] AN}
AyAe wHae] Hew A4 BIow i Nl BT ¢ Qi oAt
k. old B35 wike] A4, AH, Axe 52 s1%ele] Ao F Bslol A o
= BAZE TR 5 Q)

FANAZIGR, 0179 B FYEA 2 A3 BN, FYAF, 2018, AR

v A9 BdYg-dTE YT e AEA 7E vtdy FGALDAA 7R F5E 9
EH A&l AA; FH") file:///C:/Users/sphwa/Downloads/2017%EB%85%84%20%EB%S3C%8
0%ED%95%99%20%EC%B0%BD%EC%97%85%ED%86%B5%EA%B3%84%20%EC%A1%B0%EC%
82%AC%20%EA%B2%B0%EA%B3%BC%20%EB%B3%B4%EA%B3%A0%EC%84%9C%20(1).pdf.
AFE-FIATAG, 2019 OiE ASEEEE AR LA, dEdT A, 2021, 329 ("2
019 AA 4167 tHﬁb] T48%B11N)7 wAFA B712) Al AtetgE AAS vhdata
AE Ao@ ZAEAL); 99 BuA, 2 2 ddugde] nAH AR A SCI =F
13 oin] Ak A4 Hqug Axkstom o] & thA] Alistate] AAAl AA|, A
AR FEATh AGAAAE AT, AT 455 9
ﬂ@@%ﬂﬂ#% ARAEAE, ndZY, FHusAey, AP Y 3]
5S gujsiy | , file:///C:/Users/sphwa/Downloads/2019%20%EB%8C%80%ED%9
3%99%20%EC%82%BO%ED%95%99%ED%98%9I%EB%AO%AO%ED%99%9C%EB%8F%9
9%20%ECRA1%B0%EC%82%AC%REB%B3%B4%EA%B3%A0%EC%84%9C.pdf.



PRITEESEH B35 B15R(2022. 3.)

108

ba glow 20

] 5}

uhsl zol,

-
R

}

13,28 to}7}

543

™

o
=

—_—

Ho
)

E

o)
Tor

s

3. T YTl ndFR7IAe d%

SR

ml
B

“2020 7lEold ARt AEjEAF BT whEw e

284719 Hol

&

3hof

7lHko g

A 9]

thet

A
FTEs3) 2, 9 Aol A

S

3+
o}

t}.32) ¢

gt 3

-
R

%2t 7%

fils)

o

il

b gk gtk webd, 0 ARt ofe

3|

A A

, L ARkl o

=

SR

o)
=

o

o
,mo

=13
-

=
=

ol Azl gl WA A%l el 317}

o 4

Tor

A719IA 8] AR Ol A A A 3}

shs

A4 ol el

=
€]

Gol w2 A Al R

A9ZA3

b o] oA ZthE

9]

=
=

Gt

AE B, o

ek SHEEAW A16%2]2.

b

29) WA 71450l

of

“2020 71&ol A A B Bl A BaA” 2021, 699,

KA,
AR, 9] I, 699,

A
pul

31
32)

¥

e

1o

=%



e
#o Ly _Mo
p NS
TOW R o R J
W do Bm o ) AR 0
- k3 P :
l o I o = _ = °
IR R || aIT R b " o
PR IDTS OF 0| < | | FoqT R T ol ¥
B - %ﬂr. 3 111in_rmd| "o ~ o~ i
2 o G . cx o 5 F ~ 5 &
Tt < 2L o o w (o) 31 To ° oF N ° o0
rY N =) ﬁrL A 5 %0 9 =y i~ =3 J— Hl = il
B o F M E 2 & Frow ¢ x T 3 "
cnrii3ve g8 AT BT :
X o = ~ X
W9H|50godoﬂi% mﬂol_ M o olm Bvﬁﬂii & = N X iy
ﬂ|a m ol o0 iii O_ ™ |ﬂ .A_l m) | N — | — ,Hﬂ ,UI E.tly o ﬂ_OI ﬁ " = ) Mﬂ.“ ..an
SN g IR Mo Gl el eI > T, 0 o = 0 =
~ T ralr N ® oIS — T 3 KO ¢ - oS K
io) = R T L @) ol of o T o ) b B OE
o 55 T =T ey oK N © g X 1 oF N X g
~ = REIEY s ol . . \ol«ﬂ ™ m} ] E L “Wm my o~ N
i N = T T W T ~U ) "3 : ™ xR o5 = == I )
ﬁ%%ﬁ%ﬁ&ﬂ G ﬂwjﬂr}mmo I TS S
[l ~ ~ o X 0 —_— o)
woﬂlwr AL = B Sl TN m@?ﬁ Mo H ﬂquaao m_ﬁmmﬂ
o 0% o RIS Hoom < il 2o BT | m) 3R X =
53 ) N o _ ' = 3 o)
EEST RS I itﬁmmﬁ * T o 24835
[ B o= o o o % o ~s ol o oL o s
& 9T = 8 0 _ ) 0 )R
ﬁ%?ﬁuaﬁd.% H B | mﬁ%mﬂ_ﬂ%ﬂoa 9 Bt mﬂwwm%nznzb
S PR ow L < = o CLIS R P e Ca o= G
s Jm T il e A~ oo | % B F T
B = o0 F ul| =, o sy H or
B | of & 9 WO > Ho| L T T 3 o = RNE g
il > I - \l__/lL __AO L Mﬁ — 3 ,mﬂ i 0 Onﬁ & Z.L = oy ‘_&r‘_ ﬂ.wﬂ_ oy
%1@%9%11 = i EE W oo S — BlrerrE
= O N 0 DN 1K R TN ) Nlo U 0| 5 o+ —_—
T RS v o ~ 2o ™ g o o T
.o W R + o oo =T 3 Ko 2y X i o HoEE
sl T EE R m 3k s o 7 3 ° oo z?))@
— X B T o o o ﬂ5mﬂ2 o1 oL T R85 3
Lo T S =S s oo |15 =5
oo T N o « %o I ol .%.m o
ﬂM%wwﬂﬁ MR
> o e
° o @ g O AM g
J o — E Y
%R




110 ST ERFH 8345 H515E((202. 3.)

= VAol YEEolx, wdo] A Ee] HEH3d AyEol 7| (EF)
& e R s A9t teE AAEY. 2 d 59
Helol ofste] ARgAE A el 3
Hagolths9) uhEbA, WA 2l
d AAAY Ee FEAkE AldsH
)

i
=
o
|
r§2 Kb
[-'10 EQS‘,
o
z g
ﬁ ©
B
wb

El

i
v
S
X
=
2 2
1o
e Mr odm 2
Lo
K

Lo
Lo
o

2
_Ol {
) of
o

=~

[\

=

&

L
4t

o o
},

o 30

ool
)
1o,
s}
B o=
ooxl oM
oo e o o

7} 5] o sl
) E= 397199 HER
k) WA Sl B Su2AY A16222 Al
A 53 g Rl A9 - Adekan sk B9,

o oft L
S iy
N
o 2
- N
W N
&
re =
N H
oX o

ML
o
lo,
I e
-1
N
F:i
o
2
to
=
&
o,
re
-
rio,
rlo
e &
dlo
N

>
=
ol
oL

39)
40)

KD
£

1 A33%.
Fjshal, “wAgd R AF(VlEolde A O g A FgEel 2
23k 7] A Aol kg Ed

AYodmoo%h ©oob o
o,
»
o,
o

o oy
o2
ol
=
Al
T
o
i
ek
N

3} 9] 7lzold AYS AAst ol FUTh @ 7=l
Ao #ak A}EFe AreEEgate] M Yoko g AILE”), hitps://welink.kku.ac.kr/co
mmon/index.do?jpath=/user/content/sub08(H E+<L 2022. 2. 22.)

41) BAE, ko] =, 2300w AFY A FAH AxE AR Stue 20179 71 14770
W(34.8%)01Fom, 201613 AAZ FAA] &l YL 387Ho|=Y, 1 F FAL
6ol Exalolal, diF-Eel 3817(98.4%) Aol Artar b ) (FaMA 7| dH, “2017
A gt AAEA A AT BT ZdzE 4, 2018, 26W <1-8)

42) FEZA 9] 29, o] =, 69W E AL

= carerbeien
v - BRI T EE e -

e 5 W -
-
- IS cEx S = SR sl
- EEETTOEET)
=AM il i
- =| = e

43) o= &, "wddY 4SS A% TholEERl, w7 A9 &S,
2020, 79 @A wAFde] Tt ol EASY wAFd A Al Bad Ags ot
% 3 S TS F5 wyo] d4d A



"R o
o 0
%ﬂﬂ%%%ﬂﬁﬁ%%p
iy G gl — X8 mo e e W T
— o r m R - N = ofi
Eoﬂﬂrkﬂl wo m X — N ~ B
o — o - JJJ < ., X o i\ 4%& wL.
5 Mo gm X N O oy T o) = = T B 3 Do
Al o w & N M S - M S oF o) B
W 5 R o g A N ol o = P 5 S o K
5o F mﬂ@ﬂﬂﬂﬁrﬁi o G lﬂﬂﬂ m@ﬁwlﬂmww%ﬂ@ &
L f _— = |20 —~
M = wrt s_.%]éo = MHEMHHWE? S ”,Mwmwu,moﬂﬂmﬂﬂ_ﬂﬂ,_ﬂbtfm
R SEX =T EN Iy P el w.ﬁoﬁghﬁ;%%
i = T Bl Pw™=% R
OT,mamMmmn_rmoEotW_@ﬂﬂmac.__.gﬁﬂrwmﬂﬂ %ﬁa%ﬁﬁ.%%@&ﬁﬂ%?ﬁ
) 1101_.r - -
W %%%@ﬂfrﬂl%%i%%@ @iﬁ%mo%wa@ﬁ@ﬂ
o o0 I o T TE NEF RN T o %gyﬁﬂM%.ﬂ;ﬂ o
s ﬁoxﬂﬂo H ﬁﬂﬂ;o,_ oﬂﬁi%ﬂu._oufnaﬁumomﬂi_ﬂw
A M B X SEEE 5L % ol o DV Dl
mﬂi_ﬁﬂgﬂ < @mﬂ_xﬂ% B éw\n%WMﬂﬂmwwﬁwﬁ%a
aﬂ_AlmTU ‘ul,_,lJlLZ\;L‘UAl)A a_l“lmrﬁﬂmﬁ ZT\L"_I!H ﬂ%DTWWMI#A‘mONEMF mNOiOA/u_\I
/ —_ —~- o e j—
BT wa%& Mo E o o A Wﬂéimﬁ%%%w%@ow%
.53 FeiZiiniIRig FrirTizisicic
= o T KW o o B 1 ﬂ%mﬁomﬂ@ﬁwﬂwﬁAﬂﬁ;
5 o = TR T o o g _/mw N B Qem : Hwoﬁeﬁ%ﬂmﬁmﬂﬁﬂﬂﬂo%
o X oe B O R B AR R e ™ TRpE RN ST Ty
MEHO_:T} ,|1_lo€ =2 MMWHU,W_ QMMWWﬂL o Mwﬂmmayﬁn_\mumoﬂbmmmﬁtw%AT
mﬂ@LM%%ymﬂﬂ?,éiﬁﬁ?lmi wwwwmwwﬁmmwﬂq«%%
= = o T T P g B ol MW T e E LT o
~ I (N = P o= ol W S }V%M%lw@ TR
)= ey )
~ o i 2 ) - w 2 m o A o 3 m.m - M il
E%%%%a% o i T N wmx@a%fca
W I - s = o ol U < ﬂﬁiWA ,i*_nnﬁaﬂzﬁ
ST T TSN aourmge B o X N S ,mn/w%aﬂoru(
,Ol‘.r.M mgl._iﬂ LE‘O|HQW,U| amwaﬂﬂ _@.Hel J o_ldﬂ.%wﬂﬂ_.ﬁomu
o = B ow T ~ g Tewev o8
it ao R o it — mo Erl 0 ‘Aluﬂ T E:l UT s = = ! ﬂo w .nka ,_Ivyl = reliiay
o E =g o 3 oK - o FPepglg® R
N Il oT Ko X —_ . oo = o = S n- 83
e R R U LA “ErTiiziirily
—_ Tor E m_ ,_L. 7 3 O‘ﬂou N = B N =
S s  LERRIz LT ©E %wnmmfﬁmam@hﬂ
ooy o= ™ o oH dao]ﬂo @gl%lsﬁzldqozﬁ_a )
= Aoﬂﬂ& R B o %w_bcﬂwmﬁékﬂ%s%%
o = & 5 A~
T N mcow o _sL“(mMMWM%mmH,}WHAi
A o = W R g % G
= 3 R WA R
<+
©
~

ol 2

9]

Al L.
’ = A

Al

&

ool we}) ¢

=
T

2}

=

‘ak



112 ST EEHH 8345 H515E(202. 3.)

I o] F=7t 7ol thet d2] A& e 93 A AR HE

7t Al R l mhE AFdEel Hele B3
Iy JM olgUAE UF dAsHA s

) = py q’.

o= Estar, Fade] o FH sUF A Z8E AR e o
gho] FJuditgolxe]l AeFr)<(licensed technology)el e 2 W
o=

o el Ao Aol WAs= Aol Tastts0 a-A o

) ASFHAEHA 2014, 12, 24, A3 2013718485597 BAC AR %0 U
Ol SEA, S F ol A 5eAH vled A AR Vel 848
mo| A qumuu SAE AR Fea o]2 ahE o] daty, ¥

el A1 Ssdgol v fzi*H °‘zﬂ & frAshE ot szDP 7HB*71%% da
o

[t

-z
N
il
o T oh on
i m1~—|~OE

ooR e

=

Jlm 5 m» B S

&

l
i)
;\dﬁr
rH o
O::
)

48) 7ANZE ¢ 39 Ad 2 Eﬂﬂoﬂ/ﬂ Oﬂ?‘*ql%ﬁ«] 7]§ ]ﬂ ’\] ks
B3o B3 AE H gatusl D Akate] AekEpa wha 7H‘j/ok'—£.
FASZ (W dRA: AETAAWHEHY 2014, 12. 24. A3 2013713485597 JJrﬁ) 7]

S84 A0 A2%, F=71&HA8E, 2017, 324R(HLAA T Pz o)

% gl s s L e N

o2Ae) AL FAGE AR dHeEA 7)E

Atk 2YY AR RE 7]E

A F ool Wk AYF 7)) A5 HE-AT-AN 5

EApgoly ofoltjolzt BAEA T HAHo] HAsjriy, %

a4 grigE Aol ohd, ofguyor

=
¢

i

o

i)

o

=

o
IR

A ox

e
[
ol
K
o
o
2
(o3
fo
o
e o
ox
fu)
o
lo
i
i
X
=1
ol
o,
]
N
BN

Py
X
o
N,
ithe
)
[
)
12 ©
tjo
=)
rlo
—101
o

2
>
T
T
B
~

[ )

Qb
i
1 o
R
ol

i

X N o ity ox
o
o
211‘
£l
1
ke
fu ©
3

o
>
=
=
)
=8

o yo

F8 orze R A%
S0 WA el A
38 Ui, 31 099l Y ok
2 9SEA nE g BRE 8
14 B ”%Q

o).

=)
Ashs 2 e o o

=

49) % 9l 3%,

x
82
S
o o
e X3
~ 2
B
Huo%_l
ol
A=)
2%
£r§“~

o 2
Hro
 tlo
NI

N
E
2
ittt
o |
M L
24

-
ox fo

o Lo rN

—10 fl 2 l~r1 _P‘
o

2 ox |l od ox

o ot
T
1)

o o rE
1)
o
fuj
N
i
lo

o %
oL

, Mo
=

e ot
(oL

S o
=2
o

L l
N of
|

=

frl

o

o

i)

a1
S
ol
rx
N
o r
w
of
o
1o fr
o
i
wW
Do
oo
g2
3
ot
i
ol
1o
o
o
il
4
o
2
=S



s 2 ZeD|Yol SYACRA 015H NAS 2= D0 B 113

HSELSE CHet el S S=HE AS XNFofl 248 27
AFF dista wdZ3GTId Abele] A A 2AE o], o
bR R AREe A9 FEaTe BysE =ve 4 Aok
A7, 18 AA A, o] F& Mo el HolE And

sl9) Aol eolo) ArlEe] EEE Ae P SHAEsD 4
P71 FREE 548 RRolehs BE ol Awuyel Wl
oY e S Qe 43e wAg 2
o AMuwel golo] uteh FolL ApuPo B AN P G
ozA et wAFYTIGe] AFuyel ha Wel A%

E o

A el g A

4 E3AAN B9 ATHA F= FHA AH

o]l = el i Ay A% 82 SeHe =
olaL, 387 #E BREE AvkskA &= ®9l e Aelojof
AN o] A A FEe] B Al ek AAAH S ]S

25 ddstel #d 71eY TE, NFFA, AR A= UAE Akl A
o Wetgl stojof 3},

Timothy J. Engling, /mprovements in Fatent Licensing, 78 J. Pat. & Trademark Off. Soc'y 739,
742 (1996) (“Granting rights in ‘improvement patents’ developed or acquired by a party can be

51

—

a practical method for transferring future advances. Improvement patents may be defined as
those that cannot be used without coming within the scope of claims of the patent improved
upon. Patents of this type are sometimes referred to as ‘dominant’ and ‘subservient  patents.”).

52) Id. at 743 (“The final approach for granting improvement rights designates the scope of
the improvements to be granted. Specifying a grant of improvements by the scope of
coverage can be vital to licensing parties' understanding of their obligations. 7his method
avoids concerns over definitions and speculation by granting rights in an improvement
pased upon the closeness of an improvement's relationship with a licensed patent”)
(emphasis added).
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55) ENIRTFIEAN TR, BB, g ok E I 2w T CRIETORMIEA
FIBTAWMBREITE L WDT, A¥REE %) 284, 7), https://www.muroran-it.ac.
jp/crd/intellectual-property/qa/qa03/(Z 4T 2022, 2. 22.).

56) Axts, %9 =, 59, 7 10" o] SAg w2 MK 0 mgA ] ¢
ato] ARgAel Al ALEA R ARHAA 7 o A&HGE oA
Al &tk ey Ao SAE flete] Al Bdesite A % o
7o) 4o el dFdths A o A E AHEAFAE st & & k),

57) See Office of Technology Licensing, Stanford Folices, Stanford (“Title to a// potentially patentable

flo of

\ﬂ

inventions conceived or first reduced to practice in whole or in part by members of the faculty
or staff (including student employees) of the University in the course of their University
responsibilities or with more than incidental use of University resources, belongs to the
University.”) (emphasis added), https://otl.stanford.edu/intellectual-property/stanford-policies (last
visited Feb. 22, 2022).

58) Banks v. Unisys Corp., 228 F.3d 1357, 1359 (Fed. Cir. 2000) (“The general rule is that
an individual owns the patent rights to the subject matter of which he is an inventor,
even though he conceived it or reduced it to practice in the course of his employment.
There are two exceptions to this rule . . . . Both exceptions are firmly grounded in the
principles of contract law that allow parties to freely structure their transactions and
obtain the benefit of any bargains reached.”).

59) Esther Barron & Darren Green, Accidental Founders: The Race from Class Project to
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A = F(Stanford University)®] 4-¢ n9¥do] F2& 3 45w %
F7Idoll A o] ol 385,60 W

ek 55A% tigto] AFErheD ¥
8}(Carnegie-Mellon University)< 72} (7d 4 #}7} 0}‘4 Td Oi/\i)oﬂ
oJeh62) WAFAS Aelste Wgom FHsith63 FH7EE ek
wAFd Ao FFAKHE AAsaL dow, 1 AlokA ol i o
Aol At S 2Feta vk 1 &S Ak ofgel gt

Start=Up, 25 Stan. JL. Bus. & Fin. 86, 102 (2020) (“[NJot all university IP ownership
policies are created equally.”)

60) Start-Up Guide, Stanford University Office of Technology Licensing (2016), at 7 (“It is
important to note that inventors may not serve a management role in the start-up company
unless they plan to leave Stanford (either permanently or on a leave of absence),
https://doresearch.stanford.edu/documents/office-technology-licensing-otl-start-guide-march-2

016/download (last visited Feb. 22, 2022); AX]& 9] 34, “F&7|& 71¥ 23] A LA =9
vy BAS 23 wa wor 7 918y AA 1Y 2020, 104H(C“wSG Fo] &
Wk v WpTt SALe AYRleR ot F4S StEF stal Jlon, AL &

A&t gk,
Start-Up Guide, supra, at 30 (“If a new follow-on or improvement invention is developed
after the original dominating technology has been licensed to the Start-up, [office of

61

—

technology license] will still market it to all potentially interested parties.”).

62) ZH71EE Whe wdFAE A5 FEstuAe 2 Fgude 1 FA7I9e it
7] Y Ht=A] F4(@ leave of absence)djoRit vk FASAL vk F4 99
HoR AAS ddM FPude 2 ndAAUIAY AIAE Adsfjort g
Carnegie Mellon University, Spin-off Guideline, at 9 (“CMU employees wishing to start a
company therefore face a choice : (a) An employee who wishes to see the creation of a
spin-off company but wishes to remain primarily committed to his/her CMU appointment
should arrange for the employment of a CEOQ or other operating officer to take on the task
organizing and managing the spin-off company. (b) An employee who wishes to become an
officer or assume some other very substantial role in a spin-off company should take a
leave of absence from CMU, normally not to exceed two-years.”) (emphasis added),
https://www.cmu.edu/cttec/forms/spin-off-guidelines—cmu.pdf (last visited Feb. 2, 2022).

63) Joshua A. Newberg & Richard L. Dunn, supra, at 204-05 (“Some institutions have adopted
policies to encourage faculty members to establish spin-off companies based on their
research efforts. Professors at Carnegie-Mellon University, for example, are allowed to
retain their university offices and make limited use of university facilities during the
start-up phase of their spin-off companies.”).
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8. 7N (Improvement)

8.2. YA YY LYo dEo g JFAH S FEs A9 1 wgo
# ] e

8.3. te] FHo] wh=mow NFUHS FES A9, 1 ot 3 A
=2 ]

8.4 et wAF 1] FUN] W] nAF NEEHE wFow
W NAES FEOR WPH A, 7wl Ba Aze AN
Ao dstel gEom Afdth i, nAFYIIGE F Aok 5U
xdoz I ARWIE AT F AL, G F AGNAe A8
A9 24 Eee SluRA s @ A3l A ¢ & dnh o
£ 99, U wAFYsIdel Fdde] tste] ufw &GS
Mgom s ghe APuEe FEoZ WHE 49, 1wl 9@
AzE ANALAL A WAFATIW TELRE BTh FA
A%, Wb wARAIGel AR ANARAL AESHE A, % P

64) Spin-off License Template, https://www.cmu.edu/cttec/forms/cmu_spin-off_license_template.pdf
(last visited Feb. 22, 2022).

65) /d at 9 (“8.2. Licensee will own all of the right, title and interest (including patents,
copyrights, mask work rights, trade secrets and any other intellectual property rights, [but
excluding Patents]) in and to the results of the collaboration between the parties that are
developed solely by Licensee employees or agents, when acting as such.”) (emphasis added).

66) /d (“8.3. Carnegie Mellon will own all of the right, title and interest (including patents,
[Patents], copyrights, Copyrights, mask work rights, trade secrets and any other intellectual
property rights) in and to the results of the collaboration between the parties that are
developed solely by Carnegie Mellon employees or agents, when acting as such.”).

67) /d (“8.4. All intellectual property which results in [Patents or] Licensed Technology
developed jointly by employees or agents of Carnegie Mellon and Licensee, each when
acting as such, shall be owned by Carnegie Mellon. Licensee may utilize such jointly
developed property pursuant to the terms of this Agreement. Carnegie Mellon may issue
licenses to others regarding such jointly developed property which results in [Patents or]
Licensed Technology, as long as such licenses do not violate any exclusive license to



118 AT EEFH 8345 H15E(202. 3.)

FH71 & hsto] AA e o3 wdFHS 3§ 7tetd
NEdrgel g Aol #d AHS Fostr] A =dHoEAY] BF
Ak E AASFL k. AA el oJg wdHA7IE AH Al HFEH
gk de ASS gt e !
oYtk FlollA68) FHd|7|E &
wWAZFA7Ide] Ll o
= WolSo)7]= o Yx|nk e whek £ Abdela Azbgi
TFAACRE, FH7IEE dgte] ZEAIGAN = AAusTE F
TAY o ZMvk(when acting as such) 7]&gtTg
& SsAe FA7IdAA ASEs FAskaL
= o] /\}*O“X}Oﬂ oJste] THULE IHete= A9E F HY
ol =

s

o\ r2 mZ N

o o
s
AN o
o
I
r? % of 2
o =2 Lo

o,

o rlr offf &
o
ki O

o,

o

)

32
41 £ oy
=R

o
% do

o

Licensee then existing under Section 2 (License Grant). If any other property rights are
developed jointly by employees or agents of Carnegie Mellon and Licensee, each when
acting as such, which would not constitute [a Patent or] Licensed Technology and which
are not subject to another agreement between Carnegie Mellon and Licensee, Carnegre
Mellon and Licensee shall jointly own (without any duty to account to the other for
profits) all right, title and interest (including patents, copyrights, mask work rights, trade
secrets, and other intellectual property rights) in and to the results of such joint
development. If any patentable invention which would not constitute [a Patent or]
Licensed Technology arises out of such joint development by employees or agents of
Carnegie Mellon and Licensee, each when acting as such, Carnegie Mellon and Licensee
will engage in good faith efforts to mutually agree on whether and how to pursue patent,
copyright or mask work protection of the invention in the U.S. and elsewhere.”)
(emphasis added).
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69) Cf Rochelle Cooper Dreyfuss, Collaborative Research: Conflicts on Authorship, Ownership,
and Accountability, 53 Vand. L. Rev. 1161, 1212-13 (2000) (“Indeed, exclusivity is so
important, investors often want it assured before significant costs are incurred. In most
cases, this is accomplished by establishing an employment relationship and making the
duty to assign inventions to the employer a condition of employment. In that process,
employees can lose out. Often the obligation to assign is expressed in a form contract--im
the university context, for example it can be set out in the employee handbook and then
incorporated into faculty contracts by reference. Such contracts are usually considered
enforceable even though negotiation can be quite minimal”) (emphasis added).

70) WRAEY AUZRCEAAT] ARuro] AN THOR Aakold A Aokol}

2t el wet AbgAbse] 1 e g AgE SAsHE AR AT 2 W of

o] FHdd%ol 7= Ade AEE e

Claudia Adkison, /ssues of University Based Research, 17 Emory Int'l L. Rev. 505, 509

(2003) (“The company is usually formed with the expectation that the university will

71

—

license its technology that was generated by the founder faculty member to the start-up
company and it is possible that both can profit when that happens.”).
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78) Claudia Adkison, /ssues of University Based Research, 17 Emory Int'l L. Rev. 505, 509
(2003) (“Start-up companies pose many problems for universities and at the same time
are miracles for the university and the faculty founder in some cases. Early on, a
start-up company is virtual until some investment funding can be found. Often the early
stage technology that is licensed to a start-up company is not ready for the marketplace,
and one of the functions of the start-up company is to develop the technology further to
go to the market or make it attractive to a larger company that can develop it.”).
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— Abstract

Study on Guideline for Clarifying Attribution of
Right to Improvement Invention Created by

Dual—employed Faculty in Spin—off Company

Sung Pill HWANG"®

The role of university is gradually expanding. That is, while education
and academic research have been emphasized as important role in the past, it
is being sought that legal tools to promote utilization of intellectual property
rights created from research at universities. As such a tool, spin-off of public
research institutes including universities and government-funded institutes has
been encouraged and furthermore, establishment of faculty spin-off is been
actively encouraged. On the other hand, in many cases, faculties who are
professors at universities establish spin-off company by obtaining approval by
the university for dual employment. Thus, it is necessary to manage legal
issues for improvement invention created by consecutive research by the
dual-employed faculty. In this regard, first of all, this article has examined
legal issues related to improvement invention and deduced implications from
the examination. After that, this article asserts that a legal theory of
employee invention articulated in the Invention Promotion Act should be
applied by considering a natural person working employed by two employers
as different two employees. According to the inventorism articulated by Korea

Patent Act, patentee is entitled to obtain patent right. Since, based on that

* Patent Court of Korea International IP Law Research Center Researcher.



132 Study on Guideline for Clarification of Ownership for
Subsequent (Improvement) Invention after Establishment of Spin-off by Dual-employed Faculty

right, both University and faculty spin-off cannot be prevented from obtaining
the patent right in accordance with succession regulation on employee
invention, it would be in line with the legal theory of employee invention.
Furthermore, this article has suggested a guideline on the attribution of right
to improvement inventions created by dual-employed faculty. The university
would be able to solve problem of the attribution of the right to the
improvement invention by securing a share of the patent right for that
invention. Specifically, this article asserts that the determination of the share
should be made under agreement between the university and the faculty
spin-off, and the share should be calculated by collectively considering
contribution of the inventor’s effort and the non-creative contribution of the
two employers. Since such a guideline do not violate the legal theory of
employee invention and do not constitute unfair trade practices, it may be a
starting point for negotiation between universities and faculty spin-off when

the universities approves for a faculty to have dual employment.

9 Sung Pill Hwang
dual—employed faculty, faculty spin—off,

employee invention, improvement invention,

share of patent right
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conjoined with the efforts of the named inventors.”).
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20) Adam J. Sibley & Rodney L. Sparks, 7he Difficulty of Determining Joint Inventorship,
Especially with Kegard to Novel Chemical Compounds and Their Applications, 8 Loy. L. &
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28) Eli Lily, 376 F.3d at 1359.

29) /d (“open line of communication during or in temporal proximity to their inventive
efforts.”).

30) Arbitron, 2009 WL 68875, at 6 (“The disclosure of the Kiefl Applications to Flanagan
created a nexus between Kiefl and the named inventors, conjoining their work.”).

31) Kimberly-Clark Corp. v. Procter & Gamble Distrib. Co., 973 F.2d 911, 917 (Fed. Cir.
1992).

32) Eli Lilly, 376 F.3d at 1359.
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37) Bianco v. Globus Medical, Inc., 2014 WL 977861, at 9-10 (E.D. Tex. 2014) (J. Bryson,
sitting by designation).

38) 5 (vertebrae)7} MZ G&H = A5, 1 HFW Apo]d 2w o] M(spacer)E 48k
oH#& d|2gtt}. Sabatino BIANCO, MD, Plaintiff-Appellee, v. GLOBUS MEDICAL, INC.,
Defendant-Appellant., 2015 WL 739894, at 5 (Fed. Cir. 2015) (“Spinal fusion surgery is
used to treat conditions such as degenerative disc disease, in which the space between
two vertebrae in the patient's spine become compressed. To correct this condition, a
surgeon may implant a device called an intervertebral spacer between the two vertebrae.
The spacer replaces the degenerated disc tissue and maintains proper alignment and
spacing of the vertebrae, allowing the spine to heal. As the spine heals, the vertebrae on
either side of the spacer fuse together, as reflected in the name, ‘spinal fusion
surgery’.”).

39) Sabatino BIANCO, Plaintiff-Appellee, v. GLOBUS MEDICAL, INC., Defendant-Appellant.,
2015 WL 739894, at 7 (Fed. Cir. 2015) (“This drawing depicted a scissor jack element
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connected to a long shaft with a dial at end. A112. The scissor jack element resembled
two crossed arms connected by a pivot, like the letter X. The arms supported two
parallel plates, the distance between which could be increased or decreased by rotating
the arms about the pivot. Bianco explained that his scissor jack element was expandable
and contractible continuously.”).

40) /d at 8 (“At the time Bianco provided Globus with his drawings, Globus sold a variety of
spinal fusion spacers, but not an adjustable-height spacer. Alll; A6520. Historically,
intervertebral spacers for spinal fusion surgeries came in a variety of fixed sizes, and
surgeons would select the size appropriate for their patient when performing a surgery.”).

41) /d at 8 (“Bianco admitted that no one ever told him ‘that an instrument or implant, based
on the drawings that [he] gave to Globus, would work.”).

42) Id. at 9.
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= ool ool AHFAN FAC ofste] SRt E v 1A s
O oveprb WAL S aE AlE s e A &vEde] 5%8 1 9
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AeAEEe] ATE WolsolA @fadd il AL A S (ongoing
royalty)& 148ty v wvjEee] 5%E S ez HAgsltt

o FEEEA AF e

Hee dark g SRl gedwArt oiydta Adskgiv
oaeke] glojA M @ vk daelA deet mue] et v
o] Bk o] Afolol]l @ gh(material) zte]7F EAlg = A, @ A
a7p Esdrge] 5S4 loekA] vt A, © davk v @At
=% AA(interaction) & 7HA Fdthe= A AR AAEH

dae] = FE gY JdE T E(expandable intervertebral

43
spacer implant)E 1% UREA Sl olo|tjol& AAIGS Wolw, ¢
ata Aol 7bset W] WEsta J&HQl ofojriofd o2 L3}
Fd AoR WUHACKS) FuE Fai

7b AR TbsR Aol ol2x Rakdvta FAsed, 1 FEE 9
9] ololt]o] 7} 1 AA 2 By h

Yrha6) AgHoz: 11 Tyl yE Saaye] o] dA3)

e d, S AnE a7 Aoyt dus

Al A THAD

43) Bianco v. Globus Med., Inc., No. 2:12-CV-00147-WCB, 2014 WL 5462388, at 2 (E.D. Tex.
Oct. 27, 2014), aff'd, 618 F. App'x 1032 (Fed. Cir. 2015) (“The jury awarded Dr. Bianco
$4,295,760 in damages for past trade secret misappropriation, which was five percent of
the profits that Globus earned on the products up to the original trial date, as calculated
by Globus's expert.”).

44) Bianco v. Globus Med., Inc., No. 2:12-CV-00147-WCB, 2014 WL 1049067 (E.D. Tex. Mar.
17, 2014).

45) “a definite and permanent idea of the complete and operative invention,”

46) Sabatino Bianco, v. Globus Medical, Inc., 2015 WL 739894, at 1 (Fed. Cir. 2015) (“He did
not disclose a workable device or provide any concrete details about how to make his
idea a reality. It took Globus years of independent development, with no contribution from
Bianco, to develop a functioning product.”).
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144 o}, 2oy 1 =do] AAgE ‘&
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uh, FGHE & i Sl v. A3 ofeld ol FHA

g, W2 dare] ofejtyert AAlAow ZhA7E Advkal Ha o
ofolt]o] o] f-8-(misappropriation)ol] ddte] 4 nkE o] o] Z=aju)y
= AsAM R Yo ofeltjolrt Ssrgo] 7]ofshA] triar det

47) Bianco v. Globus Med., Inc., 30 F. Supp. 3d 565, 579 (E.D. Tex. 2014) (“Furthermore, the
devices disclosed in the Globus patents are significantly different from the device
disclosed in Dr. Bianco's drawings.”).

48) Id at 579 (“Assuming that the evidence supports a finding that Globus used Dr. Bianco's
ideas as a starting point for its Caliber, Caliber-L, and Rise products, that does not mean
that his contribution to the patents associated with those products was sufficient to render
him a co-inventor.”).

49) Y19 ofoltjoizt 3 3Atel AFAoA ALEHATGL i Fo] A Aol F&
ghef aEu Adues A7E Aeldh. 91 ofeltjolrt wa FAte] Ao

7

Tl
Agsles dart SHsh= A A/
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3. u|=9| (Clairol v. Save—Way B752)

7} AR o¥
A3 (Clairol Inc.)= v]=r53 #4,103,69435 5 HF3HY, 1 5359
e Foi7t 7hsete A7PHE R FEEeE EES wiySo] sk

719l gk Zleojvy, I Seerg o] AR Paul D. Burian(o]d} ‘53
Wk 21) 2 Arthur T. Sempliner(e] 3} ‘A8 2 zl)7F 71 A= A}, A

17F 9a(Save-Way Indus)E B2 5319 HlAFES A7
g, 2 &M das oy 45 sglen 1 T vz I F Uy

A7k FEEAT} ol ehar et

50) Bianco v. Globus Med., Inc., 30 F. Supp. 3d 565, 577 (E.D. Tex. 2014) (“A person does
not become entitled to be named as a joint inventor on a patent merely by suggesting a
desired goal or result without conceiving of the means by which that goal can be
attained.”).

51) Bianco v. Globus Med., Inc., 618 F. App'x 1032 (Fed. Cir. 2015).

52) Clairol Inc. v. Save-Way Indus., Inc., No. 79-175-CIV-CA, 1980 WL 30222 (S.D. Fla. June
10, 1980), and amended, No. 79-175-CIV-CA, 1980 WL 30310 (S.D. Fla. Aug. 25, 1980).
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53) Clairol, 1980 WL 30222, at 7.

54) 1d.

55) /d

56) /d. (“In contrast, there was virtually no give-and-take of thoughts and ideas between

Burian and Sempliner, and Sempliner's actions of participation ended before Burian's
began.”).

57) Monsanto, 269 F.Supp. at 824 (“One may take a step at one time, the other an approach

at different times. One may do more of the experimental work while the other makes
suggestions from time to time. The fact that each of the inventors plays a different role
and that the contribution of one may not be as great as that of another, does not detract
from the fact that the invention is joint, if each makes some original contribution, though
partial, to the final solution of the problem.”).

58) Clairol, 1980 WL 30222, at 7 (“and the factual finding that the teachings and claims of
the B-S patent are the synergistic result of the inextricable efforts of Burian and
Sempliner, the Court holds that Burian and Sempliner are joint inventors.”).
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A g apel 8 gyl A AL oatAaT o] fle AfddxE A
&) el 7)ozt & W tel Al A4 E=(connected) A L F
zts Fedyziel QA v=re] AlE 2= 201049 Arbitron v
Kiefl ¥4 600 Memry v. Kentucky Oil 76D o] F7l2 wAE)
g 3Abell A Zrol Aarg AIE (7 HAE FAols T ofE) &
o] ofojutel A+etE= A 1 F &5 TEUHAR ABT F A=
Aot} [P Innovation v. Red Hat ZAA HYL (FF AFAho]
A A2 EAE AR, 73] AAFE o]ojkol A-E
T AP S dgorn=w T Fo] Fedyatelal B ogt62)
Ultra=Precision v. Ford A X+= 3L(Ultra-Precision)9] %<
7 Jal(Ford)e] FHHol MBFAFS] MEs faf & 5, v}
S5 Ede e digte] vt 19 FHAo] e At Fs)
%k

e, MU 9u FAAo] o) S99 Aol slojshx o
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r

59) In re Hardee, 1984 WL 63602, at 3 (Ass't Comm'r Pat. 1984) (“[W]here two persons are
totally unaware of each other's work, there can be no joint inventorship.”).

60) Arbitron, Inc. v. Kiefl, No. 09-CV-04013, 2010 U.S. Dist. LEXIS 83597, at 16-17
(SD.N.Y., Aug. 13, 2010) (holding that one scientist who reviewed and built on a report
about another's discovery collaborated sufficiently to qualify as joint inventors).

61) Memry Corp. v. Kentucky Oil Tech., N.V., 2007 WL 2746737, at 10-11 (N.D. Cal. Sept.
20, 2007).

62) IP Innovation v. Red Hat, Inc. (9705 F.Supp.2d 692) (E.D. Tex. 2010).
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requires knowledge of both the specific chemical structure of the

‘

65) Falana v. Kent State Univ., 669 F.3d 1349, 1357 (Fed. Cir. 2012) (“Conception of a
chemical compound

63) Ultra-Precision Manufacturing, Ltd. v. Ford Motor Co., 411 F.3d 1369 (Fed. Cir. 2005).

64) Falana v. Kent State University, 669 F.3d 1349 (Fed. Cir. 2012).
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compound and an operative method of making it.””) (citing Fina Oil & Chem. Co. v. Ewen,
123 F.3d 1466, 1473 (Fed. Cir. 1997)).

66) /d. at 1358 (“Once the method of making the novel genus of compounds becomes public

=

knowledge, it is then assimilated into the storehouse of knowledge that comprises ordinary
skill in the art.”).

67) Coloplast A/S v. Hollister Inc. (Eastern High Court of Denmark November 5th 2018). th4F
HAo] gt J& A/MAE: <http://patentblog.kluweriplaw.com/2018/11/29/coloplast-as
-claimed-co-inventor-ship-to-invention-contained-in-patent-application-filed-by-hollister-in
c-was-not-proved/>.

68) “Coloplast had not claimed that the activation of catheters by wet installation was an


http://patentblog.kluweriplaw.com/2018/11/29/coloplast-as
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invention made by Coloplast. On the contrary, Coloplast had acknowledged that activation
of catheters by wet installation is a well-known technique used by others.”
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8. 39 Polwood v. Foxworth B2

359 Polwood v. Foxworth AP, 7D 11
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73) 29, "R Sl g o]dA T HEFAT, AP AI9E, AP, 2107,
o , FEIAE WEA] dastA] grie Ao
%4 - ¥ o] H(Haedicke/Timmann, Handbuch des Patentrechts, C.H.Beck, 2012, §3:33-34;
BGH, 17.01.1995- X ZR 130/93).

74) Maximilian Haedicke/Henrik Timmann, supra, p. 251 (“The criterion of deliberate

2,
pugiitod
e
o
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=2
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1o
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=
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=)
)

interaction, however, gives no indication as to the nature of the contribution made by the
individual. The existence of deliberate interaction is thus unnecessary to the assessment
of joint inventorship. The only decisive issue is whether, from an objective point of view,
a contribution by the co-inventor exists.”).

75) FHH 87 oS FHe dHef sd=E BGH Mitt 1996, 16 = NJW-RR 1995, 696, 698
- Gummielastische Masse 1; Chakraborty/Tilmann p. 65; Busse/Keukenschrijver § 6 mn.
34; Bartenbach/Volz ArbnErfG § 5 mn. 50; Henke p. 54; Hellebrand p. 150 5 &1 $)
I, o2 A E KraBer § 19 I 5 (p. 342 et seq); Homma p 82; Hellebrand FS
Barenbach (2005), p. 141, 149, 155 55 €3 9}

76) Haedicke/Timmann, Handbuch des Patentrechts, C.H.Beck, 2012, §3:128.

77) Polwood Pty Litd v Foxworth Pty Ltd [2008] FCAFC 9.

78) Polwood, supra, § 18-32.
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claims with skepticism because inventorship on an granted patent is presumed to be
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Eric Ross Cohen, supra, at 394 (“After a patent has issued, there is a heavy presumption
that the inventors named in the application are the correct inventors--that is, they are
true inventors, and they are the only true inventors.”).

111) Fina Oil & Chem. Co. v. Ewen, 123 F.3d 1466, 1474 (Fed. Cir. 1997) (“Dr. Razavi did
not meet his burden of establishing undisputed facts to show that Dr. Ewen made no
contribution to the conception of the invention ... or a contribution that was qualitatively
insignificant.”); Arbitron, Inc. v. Kiefl, No. 09-CV-04013 PAC, 2010 WL 3239414, at 5
(SD.N.Y. Aug. 13, 2010) (“Inventors named in an issued patent are presumed to be
correct. Eli Lily, 376 F.3d at 1358.").

Gemstar-TV Guide Int'l, Inc. v. ITC, 383 F.3d 1352, 1381 (Fed. Cir. 2004) (“Because a
patent is presumed valid under 35 U.S.C. §282, there follows a presumption that the
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named inventors on a patent are the true and only inventors.”).
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123) Tigran Guledjian, Teaching the Federal Circuit New Tricks: Updating the Law of Joint
Inventorship in Patents, 32 Loy. L.A. L. Rev. 1273, 1273-74 (1999) (“Prior to 1984,
co-inventors must have worked together on virtually every aspect of the invention to be
named as joint inventors on the patent. Otherwise courts would require such inventors to
apply for separate patents.”).

124) Id at 1292 (“Although § 116 does not require that joint inventors physically work
together, collaboration is nevertheless possible when joint inventors work separately.”).

125) /d (“In fact, Congress ‘envisioned [some] level of collaboration including at least some
communication among joint inventors’ to support productive research.”).

126) Tigran Guledjian, supra, at 1293 (“The principal reason for amending § 116 was to
accommodate the growing number of patents filed by team research organizations, such
as large corporations employing hundreds of “co-inventors.”).
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127) /d (“Thus, to increase innovation, improve the ‘economic health’ of the Nation and create
more jobs, the amendment recognized the ‘realities of modern team research’ by relaxing
the requirements of joint inventorship and allowing more patents to be filed by joint
inventors.”).
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— Abstract

A Study on Whether (Other than Objective
Dedication) Subjective Communication Among
Joint Inventors is Necessary

Li Hua WEN (Professor, Yantai Univ. in China)
Chaho JUNG (Professor, Sungkyunkwan Univ. in Korea)

With regard to the jurisprudence to decide joint inventors, the majority
opinion demands not only objective dedication requirement (whether there is
substantial dedication on distinct element of an invention) but also subjective
collaboration requirement (whether there is subjective communication among
joint inventors). This paper proclaims that (1) such rigid jurisprudence does
not reflect various research situations, (2) subjective collaboration requirement
be also complied with when there is one-way knowledge, (3) in a case
where joint inventorship is being determined after an invention was derived
and modified, if the modifier knew existence of the original inventor and/or
invention, one-way knowledge shall be admitted. In order to establish such
jurisprudence, this paper further proclaims that (1) we settle such
jurisprudence under which inventor names written in a patent application
shall be presumed as correct, (2) we make a new provision which defines
joint inventorship, and (3) the new provision clarify that not only direct

collaboration but also indirect collaboration may establish joint inventorship.

@ Li Hua WEN - Chaho JUNG

Joint Inventors, Substantial Dedication, Objective Dedication,

Subjective Communication, Interaction, Knowledge.
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