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[abstract]

A Study on the Structure Restricting Freedom of
Broadcasting

Kim, Myeong Sik’

The objective of this study is to explore the practical meaning and
the structure of regulations on the freedom of broadcasting under the
Constitutional of the Republic of Korea, from the viewpoint of freedom of
expression. For these purposes, this study inquires into the meaning and
legal characters of freedom of broadcasting in the light of the ideals,
intentions, and structures of Korean Constitutional Law, and then the
structure restricting freedom of broadcasting on the ground of functions and
roles of broadcasting in our contemporary society, comparing with those of
the United States of America and the Federal Republic of Germany.

[t precludes all doubts that freedom of broadcasting is one of those
fundamental human rights that constitute the corner stones of democracy,
just as is the case with the press. Generally known, it also has double legal
characteristics simultaneously: subjective right and objective—legal order.

So far, 'the special characteristics of broadcasting' which had
reasons like scarcity of frequency wave and the pervasive power of
broadcasting media have made legal aspect of freedom of broadcasting as
an objective—-legal order emphasized, and therefore broadcasting has been
extensively regulated for the function to give information to the public and
shape public opinions. Consequently, the government(especially, the
legislature) has had a large range of discretion to restrict freedom of
broadcasting for the public interest.

* Law Professor of Mokpo National University.
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Since the late of 1990's, however, the development of
communication technology has led a paradigm shift in broadcasting area.
The development of new information technologies, such as high—capacity
computer networks, television systems with hundreds of channels, and
increasingly accessible online services, heralds the arrival of new media, e.g.
CATV, DMB and Internet. The development of information technologies and
following advent of new media have made people increasingly expressing
their opinions at liberty and now it is getting impossible for them to justify
much more restriction on broadcasting than other mass media, based upon
'the special characteristics of broadcasting'. In a word, the external
conditions are satisfied in the field of broadcasting, and 'the free
marketplace of ideas' should be realized through a policy of deregulation in
broadcasting.

According to this trend, the theoretical grounds on broadcasting
restriction and their justification should be reviewed. Above all, it can be said
that a paradigm shift in broadcasting may change the legal characteristic of
freedom of broadcasting from an objective-legal order to a subjective right.
Furthermore, the structure restricting freedom of broadcasting should also be
most suitable to the changed broadcasting surroundings. Precisely speaking,
freedom of broadcasting might be restricted just by the strict scrutiny
standard under the Article 37, Section 2 of the Korean Constitution.
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