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I. Introduction

According to customary international law and the judicial decision of the Permanent
Court of International Justice, Lotus case, activities of a foreign nation within the
territory of a host nation are governed by host nation law unless there is an
agreement otherwise between nations.))  Status of Forces Agreements(SOFA) have
constituted such an agreement wherehy the US. has agreed only to respect, but not
generally be bound by, host nation law regarding the US military activities overseas.
Most SOFA including SOFA with Republic of Korea (ROK or South Korea) and bilateral
supplementary agreements were drafted in an age when environmental issues were
hardly considered and thus reflect an absence of any specific provisions concerning

compliance with host nation environmental laws. 1t has been pointed out as one of

* This paper was presented m the 2nd International Workshop on Military Activites and the
Environment on August, 19, 2004, held by International Network on Mihtary Activites and
Environmental Justice m Suwon University.
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1) J. Brierly, The Law of Nations, 6th ed.(London, Oxford, 1963) p.60.. Restatement {Third} of Forewgn
Relations Law §§ 401-03 (1986) The Lotus Case, P.C.LJ. Report, 1927, Series A, No 10, pp. 18-19,
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legal problems of SOFA.2  These critics and public concerns on environmental issues
have led negotiation for amendment of SOFA and resulted m amendments to "Agreed
Minutes"and establishment of "Memorandum of Special Understanding on Enwvironmental
Protection" in 2001.

The Agreed Minutes article Ill adds a new paragraph regarding basic policy of
environmental protection in mlitary activities in Korea. It also confirms the US
military policy to respect relevant South Korean environmental laws, regulation, and
standards. Furthermore, "Memorandum of Special Understanding on Environmental
Protection"declares environmental protecticn and prevention of pollution on facilities and
in the communities adjacent to the US. military bases. [t also regulates governing
standards, nformation sharing and access, environmental performance, and
environmental consultation briefly. The word "respect’ is, however, very vague and
problematic in that 1t implies less than full immunity from host nation law yet is not
equivalent to obey. Compliance in specific contexts with host nation law on a particular
subject has often been the subject of controversy and debate.3)

SOFA is silent regarding any obligation to remediate environmental contamunation
caused by the US. military operatons.#?  While SOFA relievesthe US. of any

2) Jang Hie Lee, "A draft Revision of the Korea-USA SOFA regarding Crimunal Junisdiction and
Areas & Facilites”, Anam Law Review, Vol.18, No 0, 2004, p. 1, Jae Ho Sung, "Review of the
Status of Forces Agreement between the Republic of Korea and the Umted States, Crimunal
Junsdiction of the SOFA between the Republic of Korea and the Umted States” Seoul
International Law Rewiew, Vol5, No 2, 1998, p 35, Seung Hwan Choi, Eun Jeo Park, "Recent
Cases Relatng to the SOFA between the Republic of Korea and the Umted States”, Seoul

International Law Rewview, Vol 5, No 2, 1998, p.53..
3) Chae, Young Geun, "The US Environmental Policy at Oversea Military Bases”, Environmental Law

Review, vol. 25 no. 1(2003, 9) p 101, Bu-Chan Xim, "Legal Status of US Army n Korea and
Its Legal Problems", Law and Soctety, vol.2, 1990, p. 153
4) There 1s a notable excepton 1s in the Republc of Panama

"to take all measures to ensure insofar as may be practicable that every hazard to human hfe,
health and safety 15 removed from any defense site or a miitary area of ccordination or any
portion thereof, on the date the United States Forces are no longer authonzed to use such site.
Prior to the transfer of any mstallation, the two Governments wall consult concerming {a) its
conditions, mcluding removal of hazards to human life, health and safety, and (b) compensation
for its residual value, if any exsts."

Agreement in Tmplementation of Article IV of the Panama Canal Treaty Between the Urted States of
America and The Republic of Panama with Annexes, Agreed Minute and Exchange of Notes, 7 Sept.
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obhigation to restore property provided for its use to its original condition upon returm,
SOFA Article IV SOFA with NATO includes & waiver of claims by the host-nation,
under certain circumstances, for damage to host-nation property made available for the
use of the US. military.5 When the 1993 Revisions to the German Supplementary
Agreement (SA) becomes effective, the US., for the first time, become obligated to
"bear costs arising m connection with the assessmeni, evaluation and remedying of
hazardous substance contamination caused by 1t and that exceeds then-applicable legal
standards."®  Nevertheless, that obligation is specifically subject to SOFA claims
provisions, residual value, and "the availability of funds."?)

Consistent environmenta! pollution around US. military bases, such as oil spill to
ground water and soil contamination by petroleum, have rased public concerns on
more sirict and regulated legal system for the U.S. military environmental pellution
control.8)

Green Korea United ("GKU"), a South Korean environmental non-governmental
orgamzation, alleged that the Eighth US. Army Mortuary dumped four hundred and
eighty 475ml bottles of embalming fluid into the Han River, Seowl's main water supply,
on February 9, 2000. GKU supported this allegation with documents, photos, and other
materials received from US civilian employees.® The embalming flud coniamed
methanol and formaldehyde which GKU claims cause cancer and birth defects. The
US., on the other hand, asserted that the diluted formaldehyde posed no health
hazards. In response o this mncident, GKU and a South Korean non-governmental
organization called the National Campaign for the Eradication of Crimes by U.S. Troops
staged protests in front of the Eighth US. Army Complex. The United States
eventually offered an apology after admitting that the embalming fluid had in fact been

released into the river. The apelogy did not quell the resentment of many South

1977 (entry mio force for the US on 1 Oct, 1979), Article. IV, para. 4

5) NATO SOFA, Article VI, para. 1, 1993 Revision of the German Supplementary Agreement,
Article 41, para 3.a) and art 41, para 4.

6) 1993 Revision of the German Supplementary Agreement, Arhicle. 63.

7 1d.

8) Chae, Young Geun, supra note 3 p. 103,

9 See USPK Secretly Dumped Toxic Chemucals Into Han River, Civic Group Claims, The Korea
Herald, July 14, 2000, available in 2000 WL 21233222
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Korean environmental groups.

As a matier of fact, the environmental pollution control system of the U.S. forces
oversea is not limited only by SOFA.  Besides of SOFA, environmental compliance
obligation of US. forces overseas come from the US. environmental legislation, US
federal rules and regulations such as the Unform Code of Miltary Justice (UCMI),
Presidential executive order and Department of Defense rules, regulation and directives,
as well. These rules and regulation play a critical role as criminal and admmstrative
law for the US. army in abroad. Even though these laws and regulations are not able
to work as controlling acts in Korean courts, they must give environmental compliance
obligation to the US. forces abroad in the US. federal Court of Justice.

[I. US. Federal Environmental Laws and Extraterritoriality
Problems

The federal government of the United States has a comprehensive environmental law
regime. The United States is one of the first nations in the world to have created a
legal regime designed to protect its environment 10 A study of the applicable federal
laws 1s appropriate here because some of them directlty pertan to the actions of all
federal agencies, mcluding the mulitary. Therefore, the US. domestic envircnmental
laws are one element in the U.S. government's overseas environmental law formula.1l

Applying domestic legislation abroad, however, poses the special problem of
extraterritoniality.  Congressional legislation 15 presumed to apply only within the
territorial junsdiction of the United States, unless, "language m the relevant act gives
any indication of a congressional purpose to extend its coverage beyond places over
which the United States has sovereigniy or has some measure of legislative control”
which is known as the Foley doctrine.l® The federal legislation at issue in Foley

10) Roger W. Findley, Damel A Farber, Environmental Law, 5th Ed(St. Paul, Mnn, West
Group,1999) p 35 David Hunter, James Salzman, Durwood Zaelke, International Environmental
Law and Policy(New York, Foundation Press, 1998) p.167

11) Chae, Young Geun, supra note 3 p 104

12) EEQOC v, Arabian Am. Osl Co, 499 US, 244, 248 (1991) (aitng Foley Bros v Filardo, 336 US.

281, 285 (1949))
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provided that overtime compensation was due for any work in excess of an eight-hour
workday. The plaintiffs claimed overtime pay for work performed m Iraq and Iran.
The United States Supreme Court has ruled that the federal law did not apply
extraterritorially to the plamtiffs. The Court reasoned that federal legislation applies
only within the territory of the United States unless there is a clear Congressional
intent that the law is to apply extraterritorially. The Court articulated two rationales
for the strict rule m the Foley caseld First, Congress is assumed io lemslate
primarily with domestic concerns in mind. The second rationale is that the presumption
is intended to avoid encroachment on foreign sovereignty and the resulting creation of
mternational discord.14)

A review of the major environmental statutes reveals that these statutes are
generally designed to cover pollution occuring withun the territory of the US.. For
example, the Comprehensive Environmental Response, Compensation and Liahility Act
(CERCLA) defmes the "environment" as "any surface water, ground water, drinking
water supply, land surface or subsurface strata or ambient air within the United States
or under the jurisdiction of the United States," and requires the President to adopt a
National Contingency Plan that addresses releases or threatened releases "throughout
the United States."!® The Clean Water Act's (CWA) obective is "to restore and
maintain the chemical, physical, and biological integrity of the Nation's waters’ and
defines covered navigable waters as "waters of the United States.”1®) The Clean Ar
Act's (CAA) purpose is "to protect and enhance the quality of the Nation's air
resources,” and sets up an elaborate scheme using air quality control regions in the
Us.1n

However, a confroversy remams as to the extraterritorial application of National
Environmental Protection Act, or "NEPA" which has been called America's Magna Carta
for natural resources management 18! The NEPA, the first environmental law in the U.S,

13} Foley Bros, v Filards, 336 LS. 281, 285 (1949)

14) Id,

15) Comprehensive Environmental Response, Compensation and Liability Act of 1980, 42 USC. o
9601(8) and 9605(a}(8)(A)

16) Federal Water Pollution Control Act, 33 U.S.C. § 1251(a) and 1362(7).

17) Clean Arr Act, 42 USC. § 7401(b) and 7407

18) NEPA 42 USC. §§ 4321-4370d,
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requiresthe preparation of an environmental mpact statement (EIS) before major
Federal actions significantly affecting the quality of the human environment commence
s19%  As one court noted that NEPA "was designed explicily to take account of
impending as well as present cases in this country and in the world as a whole,"20)
NEPA contains some sweeping language in the statute to propose its possibility of the
extraterritonal application For example, “harmony between man and huis environment,'

n "

"eliminate damage to the envwonment and biosphere," "restoring and mamntaining
environmental qualitv to the overall welfare and development of man," and "recognizing
the worldwide and long-range character of environmental problems”.2l}

Environmental Defense Fund (EDF) v. Massey, raises the possibilty that NEPA does
not raise any extraterritorial issues In Massey, the EDF sought to enjoin the National
Science Foundation (NSF) from mcinerating food wastes at the US. research facihty at
McMurdo Station in Antarctica.22) EDF argued that burning the garbage would
produce a significant effect on the environment, and therefore that the NSF had
violated NEPA by failing to prepare an EIS hefore using the incinerator. The Massey
court held that NEPA applied to the NSF's actions in Antarctica. The court gave two
reasons for its holding. First, Antarctica had a unique status-it had no sovereign and it
was the subject of substantial United States control.23} Second, and more important,
NEPA applied to the NSF's buming of food wastes because the decision-making
process occurred primanly within United States borders.2#)  The latter rationale is
known as the "headquarters theory."?® The court found that NEPA was designed to
regulate the decision-making processes occurring in the United States, where federal
agencies make their decisions. Under Massey, an analysis of the applicability of NEPA
should not focus on where the mmpacts of the decision occur, but on where the

19) NEPA, 42 USC § 4332(c)

20) City of Los Angeles v NHTSA, 912 F2d 478, 491 (D.C Cir 19900 {emphasis added) recited n
Karen A. Klck, "The Extratermtorial Reach of NEPA's EIS Requrement After Environmental
Deffense Fundv Massey” The Amencan Unwversity Law Review”, vol 44, 1994, p.241

21) 42 USC. § 43320200,

22} Environmental Defense Fund v Massey, 986 F.2d 528, 529 (D.C. Cw. 1993).

23) Id. at 533-34

24) Id. at 531.

25) It 15 different with "effect theory" mn extraterntonal issue because Massey case raises does not

raise any extraterritonal issues,



Legal Control over Environmental Offenses 399
Comrutted by the US, Military Activites in Korea

deltberation takes place.26)

However, later that same vear, the Federal District Court for the District of
Columhia held that NEPA did not apply to U.S. Navy installations in Japan. In NEPA
Coalition of Japan v. Aspin, the plaintiffs argued that the Department of Defense was
required to prepare EISs for its military bases in Japan.2” Deviating from the Massey
precedent, the court distinguished Japan from Antarctica, emphasizing the intrusive
natwre of applying NEPA in Japan and the potential negative impacts on U.S. foreign
policy.28)  The Aspin court held that if the Department of Defense was required to
prepare EISs, the court would be encroachmg on political terntory that is reserved to
the executive branch. The Court reasoned: "Plausible assertions have been made that
EIS preparation would impact upon the foreign policy of the United States."29)

The 1ssue of whether an EIS was required for a major federal action abroad was
addressed m Executive Order (EQ.) 12,114.30 The order specifically exempts federal
agencies from conducting an ElS-type procedure for major federal actions significantly
affectmg the environment of a foreign nation, unless that foreign nation is not
participating with the US. or not otherwise involved with the actionl) However, EDF
v. Massey created something of an exception to EQO. 12114, Therefore,
extraterritorial application of NEPA still has potential to US. military activities oversea

causing environmental damages.

III. Uniform Code of Military Justice

Under the SOFA provisions outlining concurrent criminal jurisdiction, the United
States holds the right to exercise criminal jurisdiction over those persons subject to
the military Jaw of the United State. The Unform Code of Military Justice (UCMJ) is
a classic application of such military law.32 Article 5 specifies that "ths chapter

26) Id. at 531-35

27) NEPA Coalition of Japan v. Aspin, 837 F. Supp 466 (D.DC. 1993}

28) W, at 467,

29) 1d at 468

30) Exec. Order No. 12,114, 44 Fed. Reg. 1957, (1979) [heremafter E.0. 12,114]
31) 1d. at para. 2-3(b)

32) Umform Code of Miitary Justice, 10 USC. § 801-946
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applies in all places,” as Congress clearly intended to make it extraterritorial.
Convening a court-martial m a foreign country clearly constitutes an exercise of
extraterritorial jurisdiction by the US. At one time the military did not have
jurisdiction over offenses commutted off an installation and by civihan authorities, if an
offense was not service- connected however, this limitation has since been elimmnated.
And now, jrisdiction over US. military forces is determined by a "status test."33)
This test allows us to establish subject matter jurisdiction over an offense commuited
anywhere, depending solely on an accused's status as a member of the US. armed
forces34  The locus of the cnme and its connection to the armed services and its
mission makes no difference as to UCMJ junsdiction, albeit successful prosecution of
military members stationed overseas for environmental offenses still depends on using
a punitive article of the UCMI.39)

Article 92, clause 3, of the UCMJ provides for criminal liabilty for dereliction of
duty. The elements of the offense include: (a) that a person had certain duties; (b}
that the person knew or reasonably should have known of the duties: and (c) that the
person was willfully or through neglect or culpable inefficiency derelict in the
performance of those duties. A duty may be imposed by treaty, statute, regulation,
lawful order, standard operating procedure, or custom of the service.  Actual
knowledge of a duty need not be shown if the person reasonably should have known
of his duties, which may be demonstrated by, for example, regulations and training.36)

Article 109 of the UCMI may afford the US. a basis for military jurisdiction for
environmental offense.  Article 109 provides for criminal liability for wallfully or
recklessly wasting or spoiling or otherwise willfully and wrongfully destroying or
damaging any property other than military property of the US.. The property referred
to includes any real property not owned by the U.S. wasting or spoiling refers to acts
of voluntary destruction or permanent damage such as cutting down trees: and
damagingrefers to any damage and must be done intentionally and contrary to law,

33) Mark E. Eichelman, "International Crmmnal Jursdiction Issues for the Umted States Military”,
Army Law. voi 23, 2000, p. 23.

34} United States v. Solono, 483 U.S. 435 (1987).

35) Mark E. Eichelman,, supra note 33, p 24

36) Umform Code of Miltary Justice, 10 U.S.C. 892, cl.3
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regulation, lawful order, or custom. Of particular application to environmental offenses
committed on or off an installation is the provision regarding damage to real property
{the host nation owns the mstallation, and real property off the installation 1 owned by
a host nation or subordinate government or private person).37)

Two cases in Germany mvolving oil dumped into storm drains resulted in Article 1
538 This procedure provides a commander authority to nonjudicially punish members
m her command for violations of the punitive articles of the UCMI. The offender has
the right to request a trial by court-martial to consider the charges. One incident at
Hahn Air Base was charged under Article 92(2) for a violation of a milifary housing
regulation. The other incident, off Rhein-Main Air Base, was charged as a violation of
Article 109, damage to real property. The other case involved an Air Force officer
stationed at Ramstein Air Base, Germany. In 1992, this officer was in charge of a
vehicle convoy during a training deployment on the German autobahn and ordered the
fuel in a poorly running vehicle to be draired into a sewer drain. His conduct was
aggravated by the fact his subordinates had informed him that this was against German
law, and was further apgravated by his order to surround the wvehicle with other
military vehicles to obstruct the public's view. The disposition of the case is a classic
study in the problems expenienced in applying the UCMJ to environmental offenses
overseas. No regulations existed proscribing this conduct that would allow for a
prosecution under Article 92(1} or (2). As to Article 92(3), the German Final
Goverming Standard(FGS) would have established a duty not to drain fuel into a sewer,
but it was not yet effective, and the base Staff Judge Advocate (SJA) concluded that
the OEBGD standards had not been given the traiming and command emphasis to
establish the officer's knowledge of those standards. Articles 134(2) and 109 were
considered, but there wag insufficient command interest in proceeding with Article 15
nomudicial puishment and i fully determining whether the conduct viclated German
environmental law. The German authorities did inquire about thedisposition of the case

{an administrative written counseling) only after an American subordinate of the

37) James E. Landis, "The Domeshc Implications of Emvironmental Stewardship at Overseas
Installations: A Look at Domestic Questions Raised by the United States' Overseas Environmental

Policies", Naval Law Review, vol. 49, 2002, p. 99,
38) UCMI, nomudicial pumshment 10 U.S.C 815
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offender mformedthe Germans of the incident.39)

VI. The Federal Executive Orders and Federal Rules and
Regulations

As early as the Carter Admumstration, there was general concern about the
environmental consequences of federal agency actions overseas.d® [n 1979, President
Carter issued Executive Order 12,114, which imposed a limted form of NEPA
compliance on agency actions abroad.4) Executive Order 12,114 requires consideration
of environmental impacts n federal decision making overseas.  Although the order did
not export the requirements of NEPA overseas, it furthered the purpose of that Act by
creating NEPA-like environmental impactanalysis requirements applicable to specific
categories of "major federal actions . . . having significant effects on the environment
outside the geographical borders of the United States, its territories and possessions.
"42)  Depending on the category of impact, the order requires decision-makers
todocument their consideration of environmental impacts through the use of
environmental impact statements, studies, and reviews.43) Specific actions are
exempted, and agencies are authorized to establish additional categorical exclusions.4¥)
However, it has been construed as not applving to most of our mlitary forces
overseas: because it requres an ElS-type environmental review only if foreign nations
are not partiapating with the US. or otherwise not involved in the action.
Specifically, "participation” by another nation is undefined therefore, almost any official

involvement by host nation officials could block preparation of an EIS.49)

39 Mark R Ruppert, "Crimmnal Junisdiction Over Environmental Offenses Commutted Overseas How
to Maximize and When to Say "No™, The Arr Force Law Review, vol 40, 1996 pp 39-40.

40) James E Lands, supra note 33, p 101

41) Exec. Order No 12,114, 44 Fed Reg 1957, {1579)

42) Id para 1-1,2-1

43) Id, para 2-4(a),5(a)

44) Id. at para 2-5(c). The order provides that " agency procedure may provide for categorical
exclusions . as may be necessary to meet emergency circumstances, situations nwolving
exceptional foreign pohcy and national secunty sensivittes and other such special
crrcumstances.”
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The Executive Order 12,114 required further implementation by federal agencies, and
Department of Defense mplementation occurred through Department of Defense
Directive 6050.16.48) Department of Defense Directive 6050.16 generally implements
the following procedures for environmental executive agents (EAs) (a} identify host
nation environmental standards {including those specifically delegated to regional or
Jocal governments for implementation) and the enforcement record of such laws and
standards to determine their applicability to Department of Defensemnstallations, (b)
dentify and review applicable envirommental standards from base rights agreements and
Status of Forces Agreements; (¢} compare host nation law applicable to US. forces
with basehne gudance to be developed from U.S. environmental law requirements. and
(d) draft and publish mandatory standards for environmental comphance incorporating
the stricter of either host nation envionmental law or the baseline guidance.4”
Department of Defense Directive 6050.16 has led to the creation of baselme and
country-specific environmental compliance standards.

In 1992, the Department of Defense adopted the Overseas Environmental Baseline
(udance Document (OEBGD)®) to begm implementing the mandates of the Department
of Defense Directive 6050.16. The OEBGD contains specific environmental compliance
critenia based on US environmental laws to be used by EAs in developing “final
governing standards™® to be used by all Department of Defense stallations in a
particular host nation.5®  Furthermore, the OEBGD provides that, unless inconsistent
with applicable host nation law, base rights, SOFAs, or other intermational agreements,
the baseline environmental guidance shall be applied by US. forces cverseas when

45) General Accounting Office, Improved Procedures Needed for Environmental Assessments of US

Actions Abroad 10 (1994},
46) Department of Defense Directive 605016, DoD Policy for Estabhshing and Implementing

Environmental Standards at Overseas Military Installations (1991) (on file wath the Office of the
Deputy Assistant Secretary of Defense {Environment))

47} Department of Defense Directive§050.16, at paras, C.1 and C2.

48) DEPARTMENT OF DEFENSE ENVTL OVERSEAS TASK FORCE, OVERSEAS ENVIRONMENTAL
BASELINE GUIDANCE DOCUMENT (1992) Fheremafter OEBGD].

49) These are defined as "country-specific substantive prowisions, typically techmcal lnutations on
effluent, discharges, etc., or a specific management prachice, with which mstallations must
comply " OEBGD at 102.

50) I¢
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host nahon environmental standards do not exist or provide less protection to human
health and the natural environment than the baseline guidance.5!

The OEBGD and final governing standards contain standards for the following' air
emssions, drinking water; wastewater; hazardous matertals: solid and hazardous waste,
medical waste management; petroleum, oil and lubricants; noise; pesticides; historic and
cultural resources: endangered species and natural resources; polychlorinated biphenyls;
asbestos; radon; environmental impact assessments: spill prevention and response
planning; and underground storage tanks.52 The OEBGD and final governing standards
apply to Department of Defense installations overseas, but not to ships, aircraft, and
operational and training deployments off the installation.53)

V. Conclusion

The main hurdle m seeking to apply the environmental regulations established by
Congress to the U.S. bases in Korea i1s determining whether the U.S. domestic laws
can be enforced outside the territonial jurisdiction of the United States. The traditional
policy against applying domestic laws overseas is motivated by a desire not to infnnge
on the sovereignty of the nation hosting the US. activity. This rationale is mutigated
when the host country's laws are substantially similar to US. laws and when the host
country does not object to the application of US. laws in place of their own laws.
Moreover, the international law principle of non-discrimination encourages the
application of the strictest regulation of activiies that can cause environmental harm, in
recognition of the potentially irreparable destruction that can occur.

Imitially, Aspin might appear to be the most relevant precedent when seeking to
apply federal NEPA to US. military activities in Korea. The primary concern of the
Aspin court was that by requiring the Department of Defense to prepare ElSs, the
Court would risk intruding upon a long standing treaty relationship, thereby infringing
on Japanese sovereignty. However, under Massey, NEPA requirements cannot mfringe
on the sovereignty of the Korea if the federal action exclusively affects US.

51 Id.
52) Mark R. Ruppert, supra note 38, p. 101
53) Id.
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operations. In other words, when Korea is not participating with the US. or not
otherwise involved with the action, where was addressed in Executive Order (E.0.)
12,114, the US. military n Korea cannot be exempted from conducting an EIS-type
procedure for major federal actions significantly affecting the environment of Korea.
Since the concerns over State sovereignty and separation of powers are not present in
the issue surroundmg US. hability for environmental harms fo the Korea, Massey
remains the controling authority. The Masseycourt cited to several situations in which
the presumption against extraterritoriality 15 weak. The presumption 18 weak m cases
where the United States exerts substantial control over the region at issue.54)

The potential application of punitive provision to derelictions by military members for
environmental matters seems obvious. However, before the OEBGD and final governing
standards, specificity was lacking and justifiably criticized.  Vague and broad
pronouncements by the President in EO. 12,088 could not serve as the basis for a
speafic, articulable duty for puposes of the UCMJ Article 92(3). In addition,
obligation 1 the SOFA Agreed Minutes requiring the United Stateforces to
"respeci'host nation law is much too vague -- absent a military regulation
implementing some specific provision of the SOFA -- fo constitufe the basis of a
dereliction of duty prosecution under Article 92, The OEBGD and the first attempts by
the U.S. at minimum substantive compliance standards based on US. law would have
been a promising souwrce of the duty necessary to prosecute environmental offenses
under Article 92(3), but for the following language: "This document does not create
any rights or obligations enforceable agamst the US., Department of Defense, or any
of its services or agencies, nor does it create any standard of care or practice for
individuals."55  Such language seems cuncusly at odds with the Department of Defense
's OEBGD policy "to be on the forefront of environmental compliance and protection,"56)
Compounding this probiem in the OEBGD is the mcorporation of boilerplate exculpatory
language into some of the final governing standards (FGS).

One wonders whether this language, which may preclude the use of Article 92(3) for

54} Massey, 986 F.2d at 531-35 {citmg ARAMCO, 111 SCt at 1230, Swerra Club v. Adams, 578
F.2d 380 (D.C Ci. 1978) People of Enewetak v. Lard, 353 F. Supp. 811 (D Haw, 1973)).

55) OEBGD, at 1-3
55) Id.
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dereliction of duty on the basis of OEBGD or certam FGS noncompliance, was
intentional or an oversight. Its apparently nonbinding nature evidently led the US.
Miltary to take the posiion that OEBGD and FGS standards are not "legal
requrements” for purposes of funding overseas environmental compliance.

A recommended starting point t{o make the UCMJ a useful tool for protecting
environment would consist of the removal of exculpatory language from the OEBGD
and all FGSs, enactment of purntive general regulations concerning the most frequently
violated FGS standards (possibly matching the standards in which host nation
authorities are most mterested), and the actual implementation of the comprehensive
traming regimen called for in FGSs. Fmally, US. military commanders must use the
UCMJ in appropriate cases to handle environmental offenses if the US. wishes to

defend and preserve its policy of maximizing criminal jurisdichion in this sensitive area.

u QAHA
= Fehu) 3 #73 AP (Environmental Offenses by the USFK)
ghu] A4 K (Status of Forces Agreements(SOFA))
o] ZAAZY(US. environmental legislation, U.S. federal rules and
regulations}
V% W (Unform Code of Military Justice (UCMJ))

u)% PAFE D A (Presidential executive order and Department of

Defense rules, regulation and directives)
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¢ 29 #7493 WA 3499 Y45 2 99 FH9 wr AL Eege
A AEHQA A gd FeAAE FA e 98 &4 F vt Ha g
ok Fevre] #44E g9 ot FEZAYEA (Status of Forces Agreement)
d & & Holok dAT d FETANEHL FAPE 2¥& 1 A 42
oA #FRsd #F SdISZ(Memorandum  of Special Understanding on
Environmental Protection}& F3f 718441 AAwE Hata A& Rolvf. #HAHRI
B SHPN AT 24FA T4Yo] gl FHnEe] BAAsAEY o &
F4Q TFAE 71 & ¢ g Aotk ggA B =R& AL SOAF Sjo 3
WEA LR B3 uF9 JUgyes F4vee #3494 E 74T & de W
g AretaA) gk B =FeA FESGE AL v= 4w &7 YERA T4
TA ARE F Y& WSS 23 oo g o] Yo 4FE gopry v o
AR 9H9 djERHAH o9 sgrlEd J4HEE el FRFEH 74
A AR W FAnToA HEHE T F 84 #4E 75 94 33 FEIO.
olF W AHRARES =39 AAe AT FHEY FFUAE FHPHoE 7
Adte SAYNCE AHEE F Jlon o9 BEE uEHY 4 1 YFRPEL F
o] @FAbEe A4 & glvhe 4E FAA e 84 ol g B3
A A71E] @7 Z3PH D e A2 A TEF AL 71ed U8 Atk
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