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23) Michael J. Gerhardt, supra note 21, at 26. ©}%t vl dlgksfo](Mark W. Delahay) A}
Aok gol BULFFE AN % FALFA oA AAE Uk Sieven W, Fit
schen, Impeaching Federal Judges: A Covenantal and Constitutional Response to Judicial Ty
ranny, 10 Regent U. L. Rev. 111, 126 (1998).

24) Michael J. Gerhardt, supra note 21, at 26.

25) 1d.

26) Charles L Black, Jr. & Philip Bobbitt, Impeachment: A Handbook, Yale University Press 11
(New ed. 2018).

27) U.S. Const. art. I, Section 3(1).

28) U.S. Const. art. I, Section 3(6).

29) Michael J. Gerhardt, supra note 21, at 33.

30) 1d. at 33.

31) 1d.

32) 1d.

33) 1d. at 33~34.

34) 1d. at 35.

35) Id. at 35.

36) Charles L Black, Jr. & Philip Bobbitt, supra note 26, at 13.
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37) Rule of Procedure and Practice in the Senate when Sitting on Impeachment Trials XXIII
(“The Presiding Officer shall first state the question; thereafter each Senator, as his name
is called, shall rise in his place and answer: guilty or not guilty.”).

38) Charles L Black, Jr. & Philip Bobbitt, supra note 26, at 14.

39) Michael J. Broyde, Expediting Impeachment. Removing Article Il Federal Judges after Crim
inal Conviction, 17 Harv. J. L. & Pub. Pol'y 157, 195 (1994). )= WA AA A 4
Ao = 26l ey dA ddY 4= 100 ltt. Howell T. Heflin, The Impeach
ment Process: Modernizing an Archaic System, 71 Judicature 123, 123 (1987). vj4l o] 1
00mg 2l wjAlAl= 9o EA ¥t} Mellisa H. Haxman, In Defense of the Constitution’s J
udicial Impeachment Standard, 86 Mich. L. Rev. 420, 421 n.13 (1987).

40) Joseph R. Thysell, Senate Rule XI and the Impeachment of Federal Judges, 29 S.UL. Rev.
77, 89~90 (2001).

41) Charles L Black, Jr. & Philip Bobbitt, supra note 26, at 13.

42) Charles W. Johnson, John V. Sullivan & Thomas J. Wickham, Jr., supra note 8, at 620. L
i A% 990 U 7 RS BRI G207 AFH T Ao Frige Bt
of Mmoo £XE 3 Ald® gt} L1 3=,

43) Charles W. Johnson, John V. Sullivan & Thomas J. Wickham, Jr., supra note 8, at 620.

44) Nixon v. United States, 506 U.S. 224, 226 (1993).
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45) 1d.

46) 1d.

47) 1d. at 234.

48) Michael J. Gerhardt, supra note 21, at 120; Cass R. Sunstein, Impeachment: A Citizen's Gu
ide, Harvard University Press 154~55 (2017).

49) Michael J. Gerhardt, supra note 21, at 125. Nixon $Zo] A 1%7] Adll= AWHA
A AR QA o] T Qyelale] BES A Aol Yrkes A7 9
St} John D. Feerick, Impeaching Federal Judges: A Study of the Constitutional Provision
s, 39 Fordham L. Rev. 1, 57 (1970). <1we)3| °f°u s dekdt Adel 2 A7
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g 9-HE ®3 A= Ak Michael Abramow1cz, Impeaching Judges at the Fringe, 106
Yale L.J. 2293, 2294-98 (1997).
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50) Bethel B. Kelley & Daniel G. Wyllie, The Congressional Impeachment Power as it Relates
to the Federal Judiciary, 46 Notre Dame Lawyer 678, 678 (1971).

51) 1d.

52) 1d.

53) Annals of Congress, Senate, 8th Congress, 1st Session, 364, https://memory.loc.gov/cgi-bin/
ampage?collld=llac&fileName=013/llac013.db&recNum=2 (2020. 5. 2. ¥&). 3}o|E Ao
o] Aekgt ¢k v Zth Id. (“Is John Pickering, district judge of the district of New
Hampshire, guilty of high crimes and misdemeanors upon the charges contained in the —art
icle of impeachment, or not guilty?”). Nt o] Aotk ok g3} ) Id. (‘1
s John Pickering, district judge of the district of New Hampshire, guilty as charged in the
—article of impeachment exhibited against him by the House of Representative?”).

54) 1d.

55) Id. at 367~368.

56) Bethel B. Kelley & Daniel G. Wyllie, supra note 50, at 680.
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57) Impeachment in America 1635-1805, Yale University Press 238 (1984).

58) Id. at 238~239.

59) Bethel B. Kelley & Daniel G. Wyllie, supra note 50, at 682.

60) Id. at 682~683.

61) Id.

62) 1d. at 686.

63) o], 19 =, 2629,

64) Bethel B. Kelley & Daniel G. Wyllie, supra note 50, at 686 (“In adopting the article of im
peachment, the House of Representatives took the position that a breach of judicial ‘good

Behaviour,” regardless of its criminality, was impeachable.”).
65) Id.
66) Brown, The Impeachment of the Federal Judiciary, 26 Harv. L. Rev. 684, 704~705 (1913).
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67) ol’d&, 919 =, 26249,
68) Bethel B. Kelley & Daniel G. Wyllie, supra note 50, at 689 (“The managers insisted that c
onduct on the part of a federal judge which casts doubts as to his integrity constitutes im

peachable mishehavior.”).
69) Id.
70) 1d.
71) 1d.
72) 1d. at 689~690 (“His conviction and removal were based on article seven which charged t

hat: The reasonable and probable consequences of the actions or conduct of Halsted L. Ri
tter--+ since he became judge of said court, as an individual or as such judge, is to bring
his court into scandal and disrepute, to the prejudice of said court and public confidence i
n the Federal judiciary, and to render him unfit to continue to serve as such judge.”).
Proceedings of the United States Senate in the Trial of Impeachment of Halsted L. Ritter,
S. Doc. No. 200, 74" Cong., 2d Sess. 611 (1936) at 625.
74) 1d. at 642~68. 1 AHES A9 todoltt AFdolgt Brle offrh 4de X
2 S-2 A g g AAgME ZF ddodEdA Fx A dig JAs
AN 7]13] 5 A&t} Impeachment of Judge G. Thomas Porteous, Jr., Proceedings a
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nd Debates of the 111% Congress, Second Session, 156 Cong. Rec. S8607, S8608 (2010).
75) Mitch McConnell, Reflections on the Senate’s Role in the Judicial Impeachment Process and
Proposal for Change, 76 Ky. L.J. 739, 740 (1987).
76) 1d.
77) 1d.
78) Impeachment of Judge Harry E. Claiborne, 132 Cong. Rec. 29870, 29870~29872 (1986).
79) 1d. at 29873.
80) Steven W. Fitschen, supra note 23, at 127.
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— Abstract

A Study on the Impeachments of U.S. Federal Judges

Joon Buhm Lee

Many Korean judges were indicted because of their roles regarding the r
ecent judicial scandal. But so far no judge was impeached. If any judge is i
mpeached, then the U.S. history of impeaching federal judges may be inform
ative.

Because U.S. Senate does not write a formal opinion about why the Se
nate chose to, or chose not to, convict an impeached civil officer, in other
words, because the Senate decides on both the facts and the law without giv
ing its reasoning, it is difficult to figure out why the Senate chose, or chose
not, to do so. But when the Senate does decide to convict, it is possible to
infer from the conviction that the Senate not only found the alleged facts ha
ve been proven but also the proven facts are facts that, by law, could be a
ground for conviction.

Under this logic, the following rules can be inferred. The fact that judge
Ritter was convicted shows that the Senate decided that a federal judge can
be convicted for betraying public confidence even though the judge may not
have violated a specific statute. The fact that Judge Hastings was convicted
shows that a federal judge can be convicted even though the judge was acq
uitted in a related criminal trial. The fact that Judge Porteous was convicted
shows that a federal judge can be impeached for conducts by the judge con
ducted before the judge became a federal judge. Lastly, the fact that Judge
Claiborne was convicted shows that a judge may be convicted for conducts

not directly related to the office.
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@ Joon Buhm Lee
Constitution, Impeachment, Judge, United States, Compa
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— Abstract

On the Structure and Focal Aspects of J. Finnis’s
Natural Law & Natural Rights,]

LEE SANGYOUNG

John Finnis's Natural Law and Natural Rights(1980, 2011) is one of the
representive books on the classic natural law theory. In this paper I would li
ke to articulate the theoretical background and motive, the whole constitution
and overall scheme of Finnis's argumentation in this book. Also this paper at
tempts to arrange and situate Finnis's critical evaluation of descriptive metho
dology and conception of analytical or sociological jurisprudence, and to pro
pose some guide to identify Finnis's significant concepts, 'the Good(s) and its
requirements of practical reasonableness'.

Finnis adopts the Aristotelian question and ground-point, that is “what c
onstitutes a worthwhile, valuable, desirable life?”” and proposes his list of ‘ba
sic forms of human flourishing’, which constitutes the universal and immutab
le ‘principles of natural law’.

Also Finnis seeks to build a modern reconstruction of St. Thomas Aquin
as's theory, but he propose a secular theory and a theory of individual natur
al rights. Finnis argues that the basic goods and the basic methodological re
quirements are to constitute the universal and self-evident principles of natura
1 law.

Although in this essay could not implied all the expounded identification
s of every ideas of this book, but the least this paper would propose some i

nstructions to read Finnis's book ‘Natural Law & Natural Rights’ and to und
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erstand with a holistic view Finnis's conception of law on the requirements o

f practical reasonableness.

@ LEE SANGYOUNG

natural law, natural right, jurisprudenc, practical reason,

practical reasonableness
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1. EU

7h dlolE olEdd =9 FHFAAM Y =9 w7

20129 EU HaLds|7} v
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1§47k HlolE Ul Fi3 g
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SABEA Rk 9lar, Zh MulaEE

AR EE AERE s Afshr] dA el A e Al E3A
TAZF gL s iths6 BuA = EUCNA IR B A A7 7HQ17
HES XS FAgtL Qo] Este HlFo] W3 3= 3+ 7|UA
H HS FFolv HAAZE dadol glo]l JHJIAFEA gt gk Al
L7 gohar A A Anhss) ek F5E FEe AR dAg gAY
Zdejagl T stuE JQldelH Y Q1o dFe] oelews #& Holth
Mool 548 ZHFoly 19 AAlE SEAHAE o8 1 & &
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O]]/\*]O]]j—_?)‘g)
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A9 =gl EU Gule] AR olF 2 45 &
Tol AR B 715E AFu vFe] ICT FTAF 71%je] Ford
dele] AFe g@tad s Bho] WEso] gk thi g =

36) See EU COMMISSION STAFF WORKING PAPER Impact Assessment(SEC(2012) 72 final.

37) Id. at 22. 20083 A FRFA L Azt ety &2k9l Aujx o] & Al AR
HAE HE AL 58%0] EHsta, 25%c ofdl HAE gter, k3] olsstA K3t
s 94024 % B4 YERs

38) Id. at 23. Eurobarometer ZA}o| «10}”3_ NSU Ao Eol 270% AHe] gk 7)919]
A 7ol o WA A A Tl il AR FA(G2%), ¢ FA(26%), SAE
7H20%) o2 ZAE L, %E}OL 238 AR EX(50%), EAE7HI0%), ¥ EA1
8%)Z e HRbH oz kgl AH| e A AQle] Aol vjeksiths AFE Bl

39) Id at 21-27.
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g TAAS o] AFS wpHEATHA0 F Tro] =il HlolE o]sH
o A 84 olsHol ALEE A3, HERFAY olsAd SAE g
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40) WP29, supra note 19.
41) Id. at 4-8.
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et AFE Ut 24, BERFAE AEEYUE stodw H°E
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g 54 AP A] G dHoly o]Fel gk 8-S
A A o 57t gl7] wiiEol .

L
X

»

f

==

A =2

=4 g3

!
)

=T R

2. "=

7h AE HECA BE Hedd A

AQA R FE Aubgol g mTAE 7 A o] HguEE

42) Id at 6-7.
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— Abstract

A Study on the Practical Benefits and Legislative
Measures of The Right to Data Portability

WONJUN CHUNG
(Research Specialist of The Korea Information Society Development
Institute, Ph.D. in Law)

The EU General Data Protection Regulations(GDPR) is drawing attention
by creating "The Right to Data Portability" as a new right. With digital platf
orm companies such as Google and Facebook virtually monopolizing the righ
t to use data, Right to Data Portability is a right designed to promote marke
t competition by freely transferring personal information based on the inform
ation subject's choice.

Afterwards, after full-fledged discussions in Korea, “The Right to Reques
t Personal Credit Information Transmission" was introduced under the Credit
Information Act as part of the revision of three laws about personal informat
ion. This right is intended only for personal credit information, so discussions
on the need for Right to Data Portability that apply to all personal informati
ons are still valid. In particular, the establishment of limited rights in the fin
ancial sector alone cannot achieve the effect of weakening the focus on over
seas platform operators in the domestic market or promoting competition wit
h them.

In this study, the actual benefits of the domestic legislation of Right to
Data Portability were closely examined from various perspectives, including i
ndustrial, economic, and rights-guaranteed aspects. In addition, each country's

legislative cases were analyzed from a comparative legal perspective, and the
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EU GDPR, which fully guarantees the right to move data, the California Co
nsumer Privacy Act(CCPA), which limits the right to move data within 12
months, and the UK and Japan's approaches, which have separate bases in te
rms of industrial policy, were different.

If the scope of rights is set too wide when introducing the concept of
Right to Data Portability in Korea, existing personal information controller ca
n escape legitimate interests in the name of reducing the effectiveness of the
system. Thus, in the early stages of legislation, it is necessary to define lega
1 requirements rather strictly. In conclusion, the possibility of introducing dat
a mobility rights will be left open to strengthening the rights of information
subjects, but a cautious approach will be needed to observe changes in the

MyData ecosystem in the financial sector and then draw specific directions.

@ WONJUN CHUNG
Right to Data Portability, Right to Personal Information

Portability, Right to Personal Credit Information Transmi

ssion, Mydata, Three Laws about Personal Information
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36) Klinger, Remo, Luftreinhalteplanung und Verwaltungsrechtsschutz: Rechtsanspruch, Vollstrec
kung, Dieselfahrverbote ZUR 2018, S. 272: 7| HAFAAE 9] 4ol tar mulES
TR FAE AT N AEZGAAE L ARG A2z AT 2RE FPHoR

GALEE AV AYE A

3N s, 5o dEFYH g vAdALFol 3 HA uF AaaAHst #2998 AL,
2017, 149 Aol 2B, A47% (1) Werden die durch eine Rechtsverordnung
nach § 48a Abs. 1 festgelegten Immissionsgrenzwerte einschlieBlich festgelegter Toleranzm
argen fiiberschritten, hat die zustindige Behorde einen Luftreinhalteplan aufzustellen, welche
r die erforderlichen MaBnahmen zur dauerhaften Verminderung von Luftverunreinigungen fe
stlegt und den Anforderungen der Rechtsverordnung entspricht(#]48a% A|13}e] 2]35}e] W
THHEoE FAE oJuASAFATL FUAGEE 2Fste A fol HIPAH LS A&
A 7AE Y8t 8FHE 2AES AASL, WirEHEe] 8Ad A-&ste oA s
8g FYstofof 3tt}). (2) Besteht die Gefahr, dass die durch eine Rechtsverordnung nac
h § 48a Absatz 1 festgelegten Alarmschwellen iiberschritten werden, hat die zustindige Be
horde einen Plan fiir kurzfristig zu ergreifende MaBnahmen aufzustellen, soweit die Rechtsv
erordnung dies vorsieht(#]48a% A|1dte] oJsto] Wty HoR HAH AAFAE 2Fs}
= Age] EARTY, WiEHel FAdE Aot BRAREE Wl HAsjolof
T 2A5L Aol ARG zUstelo Bb),

38) AW A4 2004, 10. 28. 2003898 & FHZE.
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— Abstract

Eine analysierende Studie

{iber das Feinstaub-Spezialgesetz

Kang, Hyun Ho

Das Feinstaub-Spezialgesetz, das zum Schutz der Gesundheit der Biirger
erlassen wurde, ist in diesem Aufsatz auf deren Inhalte untersucht, die noch
zu ergédnzen sind, um das Ziel des Gesetzes zu erreichen. Das Feinstaub-Spe
zialgesetz wurde 2018 erlassen und ist seit dem 15. Februar 2019 in Kraft.
Der Grundrahmen des Feinstaub-Spezialgesetzes umfasst Ziele, Konzeptdefiniti
on, internationale Zusammenarbeit, Gesamtmengenregulierung und regelmaBige
Messung. Die spezifischen Malinahmen des Feinstaub-Spezialgesetzes, um das
Problem des Feinstaubes zu bewdiltigen, sollten zundchst darauf zu basieren,
die Organisation der Verwaltungseinheiten aufzubauen, und auch dazu die ge
planten, verfligbaren, sachlichen und verpflichtungserfiillenden MaBnahmen, di
e von den Organisationen der Verwaltungseinheiten durchgefithrt werden, zu
koordinieren.

Die Hauptanliegen, die dem koreanischen Feinstaub-Spezialgesetz erginzt
werden miissen, sind zum einen dem Feinstaub-Spezialgesetz das Rechts auf
saubere Luft zu schaffen. Zum anderen muss eine umfassendere Vollstindigk
eit des Feinstaub-Spezialgesetzes als Umweltverwaltungsgesetz hergestellt wer
den. Drittens werden die Vorschriften {iber das Recht auf Inanspruchnahme v
on Feinstaub-Verwaltungsplanungen oder Feinstaub-EinzelmaBnahmen ergéinzt
werden. Viertens sind die Regelungen iiber direkte Maflnahmen so wie Beuge

haft gegen Regierungsbehdrden oder Regierungsbeamte eingefiigt werden. Fiin
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ftens gibt es mehrere kleine Anderungsbediirftigkeiten, die Definition von Ko
nzepten fiir Nanofeinstaub einzufligen und die spezifischen Bestimmungen fiir
das Konzept der unbestimmten Rechtsbegriffe zu schaffen, die hiufig im Fei
nstaub-Spezialgesetz vorkommen.

Bei der Betrachtung des Feinstaub-Spezialgesetzes besteht der letzte Geda
nke darin, das Feinstaub-Spezialgesetz als Sondergesetz bzw. Spezialgesetz sel
bststindig aufzubauen. Um den Zweck des Sondergesetzes zu erfiillen, sollte
sich das Feinstaub-Spezialgesetz vom bestehenden Luftumweltschutzgesetz ode
r vom Sondergesetz zur Verbesserung der Luftqualitit im Luftmanagementber
eich unterscheiden. Zu diesem Zweck ist es wiinschenswert, alle relevante Pr
obleme einzubeziehen, die aufgrund von Feinstaub auftreten konnen, insbeson
dere Abhilfemainahmen fiir die Rechte der Biirger und Schéden, die durch F
einstaubsbelastung verursacht werden konnen. In Bezug auf das Management
von Feinstaub hoffen wir, es in Zukunft in ein fortschrittlicheres Gesetz zur

Regulierung von Feinstaub umzuwandeln.

@ Kang, Hyun Ho

Feinstaub, Feinstaubgesetz, Recht auf saubere Luft, Um

weltverwaltungsrecht, Anspruch auf Planaufstellung, Ans

pruch auf einzelne MaBnahme, Nano-Feinstaub
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— Abstract

The Using of Public Procurement for Realization
of Labor Policy And Third—Party Regulation

Kang, Joo Ri

Due to intensifying competition caused by globalization, enterprise are us
ing labor force by utilizing network structure and external labor force. The ¢
urrent labor law based on the employment relationship (legal personality) wit
h the parties to the employment contract acts as a motivation for the compa
ny to externalize responsibility for employment. It is causing many normative
problems. As the nature of employment changes, there is a growing need to
regulate it by focusing on the third-party that affect employment relationships
beyond contracts and legal personality. In addition to arguing who is the em
ployer and taking responsibility for employers, discussions are needed on thir
d party regulation to prevent labor costs from being used as a factor in com
petition and to reduce incentives to avoid employment.

This paper looks at public procurement as a means of third-party regulat
ion for the realization of labor law. First, review the international norms on
labor clauses in public contracts. Federal law and the Los Angeles City's La
bor Condition-linked Public Procurement Ordinance focuses on what purpose
and on what grounds it regulates employer and the third parties, and analyze

s implications for Korea.
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W Kang, Joo Ri

Labor clause (public contract) convention, Los Angeles

Public Procurement Ordinance, Living Wage Ordinance,
Sweat—Free Procurement Ordinance, Social Value, Corp

orate Social Responsibility, Labor Regulation.
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of AEMoR AFLTE A WL

ARE oltA 71146}0401: shezh A o A R e)

33) Mauet/Marcus, op. cit., p. 207.
34) Ibid, p. 210.

35) Ibid pp. 212-213.

36) Ibid, p. 261.

37) &AM, 262,
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AP ATE Yo ot HIH =

ol & 7% Special Master &+ MALE A HFTA R 1
Ho o4Rg A4 5 drh38) FAUMAIL T futete] z17]e] FA 7}
wojol AbEE 4 e ARE AEFIA Fe FARE AEHA e
Ay SRS HANA AR AR 4 flal, HAS ol wet 7
Ee] AAE 7He 4 ATHGEFE A3TR).
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Al A ek, FulE A, 7S wAA, AR, HErdlolE, bl E
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ool 2006d 7§ A& 2004 !
A0S A - skl A AR AAlel ete] ofw x2S
A0 20166 el = AAA] ARl #ek o 23S F7hsl

= Al

UhAD R v of ] whAle] @Y shel]l 2005. 5. EDRM(X A
%

)

} =59 Electronic Discovery Reference Model)o] HH3f

j=
F A% wASEA BAAAE AT EFOE o] g3 k)

TF, T ARAZANAN A HAEERAAA L} 2AHA RS 8ol Ag AP
Zo)we 4167 A1Z (2015), 1019 o] 3.
39) At 936 #atols ARE, AA 1 =8, 1329 o8 F=x.
40) A48/H 27, AA BIA, 579 o]}
41) Mauet/Marcus, op. cit., p. 259 ©]3&}.
42) B84, AA ®HaA, 501 o3},

38) #
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AAA, 1 452 A& 778 592 AJA7E & SAlET

i

13) AUAAA 0 oA FolRASKE gl T BALA 4uE
o AR gtk oAE 588 glol QAARelY 4T el ded Fee 3
2 Wi 2,

1) HARAS] SR ohleh T BAS AYA, A4 Az YA Az AL F
AN 5 B deteleE A4 ARE g,

15) FOEAE Wxo] Exo) dout Agut £4 glol £4% + ik

1) FolA e Agel dom s g4 Bael A 4 & ol v, 4n
Al 903 299 # vk AAgRE O AN AL F e W gAY E
A4 ol A4 o] B 4 gk

A7) ] FAE 71 usk ofrio] £AR o= Awe] AFHEA D7) ol 9 Bk

a
48) o] NS flgte] 54 AxEY o} st=gojrt Ha T & )
49) AR R Ao uet HAdo] wig- w2 AR v ofE AH T Aol A

50) B34, WA HarA, 35~40H.
51) AA Ba1A, 46~504.
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B EA 59 93ty RIHEE ARIF BT A Ao A &2 )
ANE 7hsAd o] FolE ARt =1

E-discoverydl = AAZ o] AL H|go] A22497? HE #d 7
A¥ <2 JD SUPRAZ} E-discovery FE7F 807-& oo = 2019.
11, AN dezatel mad, 2014 AL2717F dolHE 3 shs
& AP e R 250~3508(aHARe] 62.5%), FAE w82 350$
178 (&H9Ae] 51.3%), dolH 3 $9o 4 3= A&7t S ¢
13+ 350~5508(5 =22 60%), dlolE o] HARZF(AGB)'E A 2w
FHYE 7IE 26~75B(S A 52.5%), HFT ALLRH
100~150$(-FHAF2] 42.5%), predictive coding H]E2 1GBZ 75%
SHEHAF 40%)ekaL §rh52) 9] H&2 £8] 7]= 4] nlgrtolal
AR AL Ak AHE ARE UA] AEY] 0% Zﬂﬁié}%
H] g2 Al el gh Zojt,

O

op op

>
N,
o &N o rlo

o
O

o AEAbaSTE Y BATA

o

ol n)

2

oF e HAAA AR EAS agsto
E-discoveryel] &3t 2 719 FAS T glr}.53)

WA, A AHE WG A7 Golstng 1 B 5k
o7} A st} oo wet FF A26% (He GARIEo] A4 H 3 9o
Al "t 3)9l(meet and confer)E $holl o] WHEA] “O)2=AWE] 75
3 HHol BAS g BE FAE E=ostoior IS YL
FAREY] WEAbE aFe] AVIE 7 des A "1 A gl
AR 7 M (altered) ¥ A 33 (destroyed) ¥ A FE= HH T2 A4
Aol FARAZAE AT S Lok dH, o= T “HHEAL
(preservation letter)”2] FE|E o] FoZlt}.54)

Apzd it &

e

52) https://www.jdsupra.com/legalnews/the-cost-of-doing-business-winter-2020-40707/ 2020. 5.
18. HFEQ).

53) oFl aEkE 23 Qo AWRIARASFAY AAH Zqiﬂ o] FolA thFoiA 1
Ao}, FALRFEAAAE FA A S TR Ay,

54) Mauet/Marcus, op. cit., p. 263 ©]3}.
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A48 Aurt AdE BANA g Aol wael: FH A3TE

()7} EMFAS T 9r}. wok AR sF AxpE AR BmAL 93
Al A5 FHaA ol HAAA ARyl da" A HY9e o=

ste] ool Holols W WA olE ARd xAE AY F
Atk ey el g AEE 4FolA ol &ekA XeHA & o=
2l 73-Follwt, Wdo] wiAldelA 1 A

B7F 2 AR A wel ek Aeletal FAst S By, 1 FARARE
25 Zetdismiss)stAY, 1 GARALE S]] FHE FelewE
(default judgment)& WH < Atk BAAZE Fef2dl =225 #3131
ol et ARES BASH X
=t} o]# 3 safe harbor & Al HlHe] Y=S ut :
thEow, A Aol @ v=7HE e ‘ﬂ.ﬂ%—% ek A A
NZe FulHom A Jh=s “0)
GAAE AR AU S = HEow "J'a}oi %Lﬂx—?ii 2
ThestAl B2 Aol AFE AAA AR "gaAWYE AT I
= itk gAY E AAsheE WEoly Ei‘ﬁa‘](protective order)
Alell, A S slofF sk AR AUz &
sto]l 54 Ar7F deHer A JbeskA Fae AAsteloF gt
a3 el Wi AL ol FolAT stridte, W
ME@NOE Hste] g7 E a3 ool A3 olf(good
cause)E HolFATH T LN EH Harn g WEs
Atk MYE g2 e 21E 2d 5 dvkga pAska gl
o S e AAE Are] Al e Bl e ARIAE
atm, Aol webAE A A26x (DBl 718te] AR JfAI=
gotE 1 H[E2 AEATE obd Aol FEs=E |
t}.56)

TrE A4 OIDO)= AAA AR AZFe A 1 A4S 54

3t 4 902(“The request ... may specify the form or forms in

EEougow <

which electronically stored information is to be produced.”)S T4

55) Ibid, p. 262.
56) Ibid p. 274.
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57) Ibid, p. 261.
58) Ibid, pp. 267~268.
59) Ibid p. 266.
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sl 98t wHEoF EFo] EDRM(Electronic  Discovery
Reference Model)o|™, =1 7|2 G-F+= oz} #}.60)

Electronic Discovery Reference Model

Standards, Guidelines and Practical Resources for Legal Professionals and E-Discovery Practitioners

Information Governance

Preservation

Production

Analysis

VOLUME

Copyright @2020, EDRM Global, Inc., Creative Commons Attribution 4.0 International, edrm.net

EDRM®| Z2EZF2 A4 JH o] #e|(governance), &Eo] A7)
A ddE = sl A XJX]'XJ AH 2 (identification), HE
(preservation), <~ ](COHeCtIOI’l) TRE ARl M (processing), HE
(review), 4](analysis) %, HZ 7‘4‘?_1 A& (production) ™ WA ol A
°] A X (presentation)®] %ﬁ]i LEol A, 24z o] dAlo] ko] thA

TA A 7hol=7F A g 6D AFEARATE AR RO )28 g

of #eo] EDRM Z2EZS w2t 39, A44n 4o ds 4
Hol W% pastHn B =4S A2y & Advke el 9
t}.62)

S AAA e AFLTE we YA BT EE gols B
wol Q3 A Bao] mash AY AA@PUALETH 26
2 (D)F At Fohia, thal 7 FelA vl Sdelut 2ei

60) https://www.edrm.net/wp-content/uploads/2020/04/EDRM-clean-poster-24x36-1.pdf (2020. 5.
18. HFEQ).

61) https://www.edrm.net/resources/frameworks-and-standards/edrm-model/ (2020. 5. 18. &%
),

62) B34, @A RaA, 519, ZAAF/EAH/AEA, AR SARA 37 A W
Qbell et 7]x AT, APEAEAATA2015), 174W o3}
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B AHo) oJste] nEso] AR AAHE AuE Aste o
e Azt W go] sawm e olE ATwe Fui AT o
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pobe ZA3 AW Zeagel Jed £ee Wi 3
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o, 7o+ 7195 #AA 5o Wyo] &&Enrt H
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s AR wiAE ARE ddo] Ay Eo= FHe
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o THYeY} AR AE Da Silva Moore
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3 AL gHbo] 7] 7k HEe ghelste] T
S Fol7]k 3FaL66) Axoj= HYo] HEog FAA %
Wol Al TARE &-83 A& Wal7|% sk 5,60 TARE A AAl A
Ao A EHstA g gk 3k JAFA T dugFdd 9oty

L o sk sk

Au] W TALY 3] (American Bar Association) 3 Hzgg| 23
(Model Rules of Professional Conduct) AJ1.1320] tjgt F4
(comment 8)& 70l&(amendment)dte], WEALR dloju WHRAFIY
oA 8%+ B 7]&(technology)ol tlsiA = A &40 &S -1

g A% 87sha gk

63) WAl taAWE e} w7 R, E-discoveryl M E 1 AR AZATE AZH S-S
Best= Ao Y9x5 ot} Mauet/Marcus, op. cit., p. 273

64) TARS] AFAlgh 82 AA3 AAw=i, 4139 of3f 3z

65) 287 F.R.D. 182 (SD.N.Y. 2012).

66) In re Actos (Pioglitazone) Products Liability Litigation, No. 6:11-MD-2299, 2014 WL 35595
5 (W.D.La. 2012). AHA e+ AR, AA=E, 4229 3z

67) EORHB, Inc. v. HOA Holdings, No. 7409-VCL (Del.Ch. 2012).

68) WEALe] 7A@ oo Ao, RS, “vF AAFZANAEAT WEALY] 7]
SAZgH el #e A3, oA igu W=g] A2l AI15(2016. 9), 70% ©]



0l= oY OIFALASEXINAIL E-discoveryet =UWE AIAFE 195

E-discoverys= A &AFH|E T & FiS AAeE 4ds] g 5
AL WA, olE # &8 HY Fo] faAWIEY 23]H
A HES FY TR T WARARSEARe] A AR qf

I EES Yol AMdAH R FTAE HAS A, AW gAY

% s, =AW e AN HA AHA 7=, dA=

II1. 9= AP AALES DR} A9 E—-discovery

L 75 dBPAasEatl e gaAaAE A=

= AW PAALSEA A= G2 = AR dF mak FAMA
oﬂ NI A

S L WAk AR A o] T AW Sl 5
s8te] A s oo dtk= Tl A5 A HAT69 LI ST A
#H3 gdAel =gt & 5 U= Brady v. Maryland'® Aol A wedwt

2 “vadlel Al 3 2 Ao FastA FAgH= S

69) B34, MGALSANAA R 23k A, GAAAATY AFF4(2003), 41~439.
70) 373 U.S. 83, 83 S.Ct. 1194,10 L.Ed.2d 215(1963).
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&l Hart SAMNANLTE "E% | &= %?31 7“}7} olE A3 4

Ao olggt =9 9 #AHE wkgste] 1966 AW HANARS 3
(Federal Rules of Criminal Procedure) A|16%&7} tl& /WA= &%
A FAMAY W97 gF oA 2 F ArESAE 87 1970
ol 1]a11e] F7RA 87 AS AxA o g Fxete ‘b7 Y
THH Axpe] #3k 7]F=(Standards Relating to Discovery and
Procedure Before Trial)”7D& W3 slHAl 19750l AWFAAS13]
A16x7F ol wrgate] thA] B EJ oW, 1 Fok Fxjell AX N
o] AJH.72)

Hal AWHALAF 3 ] A E-discovery®} AA A& Q= 22 A

162 (@QME)EA, 7 W& b3 2o

A6z @ME) AT R e =7k 577F A, e e Aulst
I A AW, 24, dolH, AR, FAE, UE EE P, 52 1
Abolu A7 @ Fargle] wojel] FaskAY, @ BEIE olE T
NA FH AR A}ﬁékﬂx} Y, e Q@ FJaddowmiy F55ES]
A 9l &FQ A, dajle]l gstd ol & yajlo® dtolg
AL AL B 2 o} = & &stofof gt

(E) Documents and Objects. Upon a defendant's request, the government
must permit the defendant to inspect and to copy or photograph books,
papers, documents, data, photographs, tangible objects, buildings or places, or
copies or portions of any of these items, if the item is within the

government's possession, custody, or control and:

71) &8 ABAS Criminal Justice Standards % UM E &5 oA Fldt 4= 9},
https://www.americanbar.org/groups/criminal_justice/publications/criminal_justice_section_archi
ve/crimjust_standards_discovery_blk/ (2020. 5. 19. #=%9l).

72) V4 Aol AwEAlAESTE MACRE 7144 R A XM Arraignment) 2HE 149
ojlell T FE Ao TR FAMAY AT HaAE FYsteE 3 3 All6.
129 7AA o] AH2019. 4. 25. 7§74, 2019. 12. 1. &5).
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@) the item is material to preparing the defense;
(i) the government intends to use the item in its case-in-chief at trial; or

(i) the item was obtained from or belongs to the defendant.

9 AR A% WsAn delle] Fal Aol zAle} wste] e
RN

TE, Wi, WREEuAN Fo #AFE(work product) THATANA
Al &] # vt
FT GRS SRR FAT gAA 2] MEe ARFAEAA =

<] "%/*Vé Aol M= thET, FpRbge] =7 FRlow SAT gl A
A, AeA, FARLAE T3 Aol AAstES 8kl k) &
A5 F+= ‘open-file discovery’, & &% ol @3 Aplel] #HFE A}
A Be S5 Fardeldl MAske AR AEekal 9lv7e)

dH JhA R FEAow AgstrR, whep daidlo] Aho] P
AAE a7siivkd ARw gacle Al 9]arlo] A, #e] e A
st FdolM FH SR ol &staAt sk MR, FEE, HolE &

5 Vel R A ]
THAE Fd3] At or star, 1 Qo=
Q37 Y(material evidence to defense)

aele] HE BH¥E AV mE AR 4 9dE ZF7(exculpatory

ot

3) 9] 18 US.C. §3500 (the Jencks Act)oll o]5tH, AWHALEA A RS Floz FU?
A4 Asl AL 1 ARo] BB Fol e AT S ok o WEE 24l
547WWWE54M”’*Eigﬂaﬂ Zolo] Zolw} LS AR} LAk o
AAEE S 7 W ok APAAAAAE Folom, A E e ARsE
of SlejAe] Felo &+ & MAS AAEE] &&
R itk & AE9] S A7I7F FAE FE FE AGHOR QlEY T
Zo] whgAlEdo] TR ENE AT F §A 2 7t Advke vwe] Av|EL
Atk BFEA AA 2 BaA, 451 o]F FE,
74) Miriam H. Baer, Timing Brady, 115 COLUM. L. REV. 1, at p. 22 (2015).

75) TEX. CODE CRIM. P. § 39.14.
76) B34, AA 2 HiA, 509,

:O[=

< o) Ja
[}

Ho?.:oh‘.l-mrﬁm

r2 mlo —(o
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evidence)etal #dE A5 olF /AT oF7F vk oA7]oA TP B
o] Aol Hol & FL “Wold Fa3g F7(evidence material to
defense)”l Al ‘material & oJ@A 3|2 ZA7to|H, o= F=E AL
7b Falel Al Feld 715 S (suppress)dF ARQEoll A ZA =0} gk
o} 7D

Brady ¥¢3 3slollA ‘84’9 7|F(materiality standard)2 v =574
AW A5z} All4zxol] WE dardle] Adaie] A= ol
Hop FAF R oudt F77F XA tide] 2 F e FAE
8t 1 A Y (uncovering admissible evidence) 5% +HE sl d =2
Q3 A v (aiding witness preparation), =98 H7}s7] €3 Ao}
(corroborating testimony), g =o ‘i}(aSSlstmg impeachment or
rebuttaDell dolA Fag TS & F U= A x7F 2 AFod=
T3 77 A 98 GAEAEY A266913 A|23 o] a1l
SAUE 7ol Atk AR AR SAVRAIFIE WA H A= %
T“_‘—E]—.78)

A= argle] wrol| dAtel
gy, A AR 7L JHAIE €

%0,
rlr
ol
f
o
=
>
Fo
+ ¥
o
=)
il
B

Aof % 53

e A5, WY AR, B ZARRRe] FHIE 9T 7L 7,
=TT AR JiAISHA 2 Sl Hig AEeA T2 ¥E
ATETY HEFE HE Fo] JAE (WS FAE AAA &2 AT
qkef ARAIZE deide el o dake] daprr depA A Q‘i’i—% Zolehs
ezl iAol A TE 2 BN S7F 383 Aow
wo] o]l FaR Hi A= Ae] A 5 AThs0 T4 A9
o

FoEolgo] omAQl Agewt AR Aol JfAE F Lo} sy
Giglio v. United States 72820 A1 S 4ALeFe] EIfAI7F REEA] o =%

81) %74]
g7tEA 7)AS WAWs|2 sglts AFAS A}
7} HHuﬂoﬂﬂ] A o}x] oro Ao
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2 Aol olel sfrete AMas el dFele] BRTEEA A A
% glrh web AL ATl FAY mAelRE oa@sH g
A% wAlsh BRI AL A Relelo] AuA watlels] 77}
A

2. A= APAL LS HZ}| A 2] E—discovery

AR AT AFEL AnpEEd A%t AT v
AAL HAE Sd= AP e F'F 94, v ojHd
AR Fstal, v HAAE AR gtz es WAPE A
Aot w7 AR A O B @Al A Aile] Har irhsh wk=
Al Atol W F ol vk SgkE] A Far, AWk FARAF A E ZHE ZHA T
2}, GPS, &A% 2=9AY IoT 717l AZd sAolv |4, AAA
B go] S/2 &&¥a 3

gy ws AREARARS R Al6xE FARSAMNAIY titS
“books, papers, documents, data,85 photographs, tangible objects,

A Sol 14 ol

buildings or places, or copies or portions of any of these items” 2
2 Astel doly @ FAANG UL FAsm Yot 44
ARA Arel i graAne AA4E ojgd F94T A6 Pt
T AWUARLSIE A2 A4zt e FAHA FAS T3
2] ¢k} .86)

83) US. v. Suarez, 2010 WL. 4226524(D.N.J. Oct 20, 2010). AAIZ WE&& 54, “Papdx}
& AAZ AN ek vlai A A A2 e 25(1) (2017), 218W =

84) Jenia . Turner, Managing Digital Discovery in Criminal Cases, 109 J. Crim. L. & Criminolo
gy 237 (1019), at p. 239. https://scholarlycommons.law.northwestern.edu/jcle/vol109/iss2/3
(2020. 6. 1. HEF9l).

85) W ZAxFA= IA7E & Aot

86) United Sates v. Warshak AFAolA wl= A 2
AR MAFE A #ete] AFFALSTAL FHE] IAES A7 L,
o] ofii g AlEofof df=Aol @sto] oy AAE gltk i A A g v 9Tt
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oo we} HAFAAFALe] E-discoveryoll A= HIAFA 2FAFS] E-discove
ry @d Haly A4S #JxseE 457 Bo dE 59 US v. Okeef
e AR Hzbo] QtEle] B FQl thare] AAA H R JNAIZF A

A3x] 7} A4 ¥ A}, District of Columbia S3HA W Y-S & AFA x}ol| A

o AR Aw AMe] Fejel Bstel AWBALET A S0F 74
of gt ol AWWALETA @ AWUALSEAE Firshelof )
2 A she s

e mE AwEA gAY HaAme s ARviAEse) oy
Aol A Thach A, A B uel o] wwlabaatel AutaAd Aol
Aol ZANA W tha var. BA, AuAdAel s A 2}
A7E A Aol A e 5 FARol AL, of 7

S =
golehe vhbA el A, APAAAN AL vaAw x4
$b Fole] vEARA 4S8 A@dol Bris WA e ¥
Frhsy AR, daele A& AR we Pel 2L Wi xH2
W BE AU, wacle] MBSl Bl A JuE A%
ol

l
AES 53 A9 PE 49 BA

631 F.3d at 266, 296(6th Cir. 2010).
87) 537 F. Supp. 2d 14 (D.D.C. 2008).
88) ABA Model Rules of Professional Responsibility 3.8, comment [1] “A prosecutor has the r

esponsibility of a minister of justice and not simply that of an advocate. This responsibility
carries with it specific obligations to see that the defendant is accorded procedural justice,
that guilt is decided upon the basis of sufficient evidence, and that special precautions are
taken to prevent and to rectify the conviction of innocent persons. (...)”
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_pro
fessional_conduct/rule_3_8_special_responsibilities_of_a_prosecutor/comment_on_rule_3_8/ (202
0. 5. 21. ZE9).

89) Sean Broderick et al., op. cit., p. 3.

90) 91 United Sates v. Warshak= W= QAWRIAMAS A A4z (H)Q2)e)DAA 2] F4 7]
of WA HaAME BANAE TR Hgslolof Brke Wuele FFS HF
631 F.3d at 266, 296.
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1}. ESI Protocol

1) ESI Protocol®] A<+ T4

gEEe] AWyt Az oz AdHT AFEE Q5d, FAPE A A
o & a849 v8 dige] rbeald g da, o= Wl Jarle
A 53] a5t olge a8 Mt BFod ng, dxte]

3
o} A|AE 93] ﬁsﬂ’ﬂ‘:— PAHGAE B BARTE AAA G E G
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— Abstract

Civil and Criminal E—discovery in the United St
ates Federal Procedure and its Ramifications to
South Korea

HAN, Aera

The Korean civil and criminal procedure laws have rules on the producti
on of information or documents, but the production of electronically stored i
nformation (ESI) is very rare in actual cases. As the importance of the searc
hable and extractable ESI is growing rapidly, we need to study the e-discover
y system of the United States where the e-discovery is successfully and activ
ely used in order to promote the e-discovery in both civil and criminal trials.

The Federal Rules of Civil Procedure and the EDRM (Electronic Discov
ery Reference Model) have set the rules and standards of the civil e-discover
y. Their aims are for both parties to understand the rules and standards of t
he e-discovery; to preserve the ESI before the litigation begins; to cooperate
at each step during the discovery and avoid unnecessary disputes; and to dis
close the ESI with its key features preserved as much as possible.

The Federal Rules of Criminal Procedure do not have specific rules on t
he criminal e-discovery, and therefore, the civil e-discovery rules are referred
to in many aspects, but the unique nature of the criminal procedure should a
Iso be considered. The key features of the criminal e-discovery is the cooper
ation between the prosecutor and the defendant as equal parties, disclosure of
the ESI in the searchable, extractable and analyzable format, and the protecti

on of the due process and the defendant’s right.



2924 SungKyunkwan Law Review Vol.32 No.2(June 2020)

In South Korea, it is more urgent to reform the e-discovery in the crimi
nal procedure where the necessity of the production of the ESI in searchable
format is more strong to protect the defendant’s right, and then the e-discov

ery reform should be extended to the civil procedure as well.

@ HAN, Aera

E—discovery, Federal Rules of Civil Procedure, Federal

Rules of Criminal Procedure, electronically stored infor
mation, EDRM, ESI Protocol
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— Abstract

A Study on the Establishment and the Scope of
Exercise of the Right of Retention

Su Hwan, Roh

If the holder of right of retention loses his/her possession, that right exti
nguished. Later, even if the owner arbitrarily transferred the possession of th
e real estate again, it should not be considered as a resurgence of the alread
y extinguished the right of retention. There is a high possibility that there w
ill be a number of interested parties in the interim, and the right of retentio
n will infringe on the interests of them, so there is no reason to protect the
holder of right of retention such cases. Because the former holder of right
of retention were able to take various protective measures against the his/her
claim while they had the right.

If it is found that a liability is concurrent with the claim of the holder of
right of retention, it shall be deemed that the holder of right of retention can
exercise his/her right within the full amount of the claim only after he/she has
made tender of performance, and before making the tender of performance, it
should be considered that the right of retention is only available for amounts
exceeding the monetary debt in the concurrent conditions. And the exercise of
the right of retention should not depend on whether the debtor make defence
of ‘exceptio non adimpleti contractus’ or set-off.

In the same manner, at the end of the lease, where the lessee has debt
s, such as overdue debts which have not been reimbursed even after deducti

ng from the deposit, the lessee's right of retention according to his/her right



A study on the establishment and the scope of exercise of the right of Retention 259

to demand reimbursement of useful expenditures shall be allowed only within
the extent of the amount exceeding that equivalent. Because the lessor’s debt
to reimburse the useful expenditures of lessee has same function as the depo
sit from the lessor’s perspective, so it is natural to assume that overdue debt
s and etc. of lessee are deducted from such debt of lessor. Even if not, the
debt between lessor and lesse above is very closely related from a single co
ntract.

If a lessee exercises the right of retention and makes use of the buildin
g as necessary for its preservation or uses a building with consent of a com
petent person, unless there are a special circumstances, it is reasonable to int
erpret the intention of the parties as a amount of the profit of its use has b
een reimbursed for the claim which is secured with a right of retention. Reg
ardless of whether the parties have expressed their intention to the appropriati
on of performance or not, if the owner of the building is third party, it shall
be deemed that the right of retention is only available for right to demand re
imbursement of useful expenditures that exceed the profit of its use. Because
it is most reasonable to settle claim and obligation between the contract parti
es, and the any exercise of the right of retention which restricts the ownershi
p of third parties needs to be properly limited, and also there is a risk that ¢

reditors acts in collusion with debtors and harm the rights of third parties.

@ Su Hwan, Roh

The right of retention, Exceptio non adimpleti contractus,

useful expenses, claim for Reimbursement of Expenses,

third party protection
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