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24 aHEoH 5 910 Zlo|tt,

7\A} 223 e] FA o) o], WA ulZ A X o} XHHI] LAE
ol= o Zglgl#Ee(Los Angeles Times v. Free Republic.)53) #24&
gk wksir), ald AR QIEYl 21(LA Times, Washington Post)$]
7IAY 39A] HAHE Al E(Free Republic)ol] FHo2 AlAE o] H]
HE 4 YR A3y Aletoz WMo o EAaerl 2A o)l I3t

-
A PeEielt. Mee 471K 7 mEasd ga @ Wi Aol Es} 9
ol Q71 olg =A@ AAel glo} JAe) A% dlzs} B
of Mg olgo] gtk HolAl Axel frel @ 7AE F= ARAA A

AEoleb= Aol el frg] @ HHel o] EZastA 7IAF dAe E
AZE ool mh, 1 Fa o] gltke HellA datel 7 @ AEAPE
Z21o Al 7IAE LEglow HolFa, olztelBE 7|AME whujslar, A13#}
ANAl ZIAE =T el digh glolAldS AlFEtal v vl 7IAF 9ES

I e Algshs o Al EE of2fdt Al AFE o glo] darel ¢
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52) 25%, %A, 730%.
53) No. CV 98- 7840 2000 U.S. Dist. LEXIS 5669 (C.D. Cal. Mar. 31, 2000).
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57) A3 %/ANANNE/ 4 E, ko)A 36-38%.
58) §87f Presseverleger
(1) Der Hersteller eines Presseerzeugnisses (Presseverleger) hat das ausschlieBliche Recht,
das Presseerzeugnis oder Teile hiervon zu gewerblichen Zwecken offentlich zugénglich zu
machen, es sei denn, es handelt sich um einzelne Worter oder kleinste Textausschnitte. 21
st das Presseerzeugnis in einem Unternehmen hergestellt worden, so gilt der Inhaber des
Unternehmens als Hersteller.
(2) Ein Presseerzeugnis ist die redaktionell-technische Festlegung journalistischer Beitrage
im Rahmen einer unter einem Titel auf beliebigen Trigern periodisch veroffentlichten Sam
mlung, die bei Wirdigung der Gesamtumstinde als iiberwiegend verlagstypisch anzusehen is
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— Abstract

A Study on the Limitations on Author’s
Economic Rights to Scraping News Articles

Shin Sangjin

These days news articles could be spread quickly through diverse mass
media in accordance with the growing use of digital technology and the
internet, which resulted in the increased possibility of the infringement of the
author’s economic rights of news articles. Especially the infringement could
occur most frequently while scraping news articles. Therefore analysis on the
pattern of the scraping news articles and the grounds for the limitation on
author’s economic rights under the current Copyright act is required.

The pattern of scraping news articles could be categorized by the way
how to extract news articles into types ; the way to use the article itself
directly and the way to use the link of the article. Also the pattern could be
categorized by the way how to use the extracted articles into types ; the
way to collect the news articles directly in the book or in the bulletin
board, the way to store the news articles in the separate digital storage, the
way to post the news articles or the link of the articles in the separate
website, the way to send the articles to the individual online space such as
E-mail.

A Right to reproduction would be violated by the way to use the article
itself directly. A Right of interactive transmission could be violated by the
way posting the news article on the website or sending the articles to the
multiple individual through Email. The way to use the article’s link alone is

not a violation of the Author’s Economic Rights as long as it does not



36 SungKyunkwan Law Review Vol.32 No.3(September 2020)

provide some parts of articles together with the link.

The conduct of scraping news articles does not infringe Author’s
Economic rights if it falls in the limitations on Author’s Economic rights
such as Free Use of Public Works(Article 24-2), Reproduction for private
Use (Article 30). Especially the use for Quotation from Works made
Public(Article 28) or Fair Use of Works(Article 35-5) could be used as
major defense in the copyright infringement litigation. After the introduction
of the Article 35-5 ; Fair use of Works in the copyright act, The Article
28; Quotation from Works made Public should be applied restrictively on the
condition that there should be master-servant relationship between works
made by quotation and the works being quoted. Therefore the application of
the Article 28 could hardly be applied in scraping news article because the
work products of the news scraping would be the simple collection of the
works made by quotation. Also remaining parts except for the scraped article
does not have higher value than the scraped article.

Accordingly the application of the Fair Use article(Article 35-5) would
be the main issue in copyright infringement litigation in relation to the news
scraping and when judging the standards for Fair Use article under
Copyright act, the case of Los Angeles Times v. Free Republic and the case
of Associated Press v. Meltwater would be a good reference. Especially
when judging the market substitutability, reasonable approach is required
considering the news market situation, news user’s role and the way to use

scraped news articles.

M @ Shin Sangijin
scraping news articles, copyright ability of news

articles, limitations on author’s economic rights, the use

for quotation from works made public, fair use of

works.
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— Abstract

The Role and Function of the Constitution in

Intelligence Information Society

Il Hwan Kim

(Sungkyunkwan University School of Law)

“Intelligence Information Technology(IIT)” is a technology that realize
high level information processing ability of machine such as
recognition-learning-reasoning-etc. =~ of human by integrating artificial
intelligence technology and data utilization technology. And It means
artificial intelligence SW and HW technology that realize the analysis of
principle information processing activity through basic technology and ICT.

Due to the rapid progress of intelligent informatization based on
intelligent information technology, the economic system and social structure
around the world are at the turning point of paradigm that fundamentally
change. These kind of intelligent services are expected to provide new
opportunities, such as improving the quality of human life and improving
access to new knowledge. However, the progress of intelligent
informatization has the possibility of exposing various social problems at the
same time. The emergence of intelligent information society calls for the
establishment of new normative system by raising new issues. If the society
that creates new values and drives development in all fields including
politics-economy-society-culture based on the fusion of intelligence
information technology and intelligence information technology and other

technologies or services should be intelligent information society, now we
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need to seriously consider how we do live in information society. There is
an active discussion on legal measures to deal with intelligence information
society. In this study, I intend to strengthen the new dispute settlement
procedure as responsibility of the government for the regulation of the
intelligence information society from the perspective of role and function of
the constitution in the intelligence information society according to the
guarantee of sustainability, transparency through the development of artificial
intelligence technology, primary resolution of the intelligence information
society problem through self-regulatory organization, establishment of national
intelligence infrastructure, building trust of intelligence information society

development of intelligence information technology.

M @ Il Hwan Kim
Intelligence Information Society, Hyper—connected Socie

ty, Constitutional Law, Artificial Intelligence, Personal I

nformation)
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38) Pollach, 1., “ What's Wrong with Online Privacy Policies? " Communications of the ACM 50
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40) Dutton, W. H. and G. Blank, Cultures of the Internet: The Internet in Britain. Oxford Intern
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y 17, 2002.
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— Abstract

The Dilemma of Guaranteeing Information
Subject’s Rights and ‘Consent’ System

Hyun—XKyung, Kim

The basic approach of the law to protect the rights of data subjects in
the United States and Europe, including Korea, is to provide data subjects
with a set of rights to make decisions about their privacy or personal
information self- management, and the core is 'consent’. However, if you ask
whether real consent truly plays its role in various online services, the
answer is negative. This study attempted to analyze the limitations of these
“consent” norms and derive improvement tasks. The limitations of the
current consent regulations are summarized below. First, in the environment
of big data, artificial intelligence, and Internet of things, the way and
purpose of data processing and analysis continues to change without human
intervention. Therefore, the'notice-consent' method in the current law that
specifies the purpose and scope of data processing is difficult to meet its
validity requirements. Second, as a result, it became difficult to “privacy and
personal information self-management,” which is the practical purpose of
“consent”. The widespreadness of the personal information being processed,
incomprehensible notices, and the asymmetry of information between the data
subject and the personal information controller made it impossible for the
data subject to truly participate in the consent process.

In order to solve this limitation of “consent”, it is necessary to ensure

that “privacy and personal information self-management” is not entirely under
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the responsibility of individuals based on consent, but through the
intervention of the state's guardianism, ‘Paternalism’. As a concrete measure,
an appropriate harmonization between opt-out and Paternalism, while allowing
opt-in only in exceptional cases can be considered. In addition, there is a
limit to improving the privacy and personal information self-management
ability of the data subject, as so far, so rather, a method of improving the
privacy management ability of the personal information controller should be
sought. In addition, since the value of personal information can be more
accurately evaluated during various use processes rather than at the time of
collection, the protection of personal information should be shifted from

‘collection-centered’ to ‘use-centered’.

D Hyun—Kyung, Kim
privacy and personal information self—management, not

ice, consent, opt—out, Paternalism
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— Abstract

Problems and Solutions of the Current
Constitutional Justice System

in Terms of Impeachment Trial

Hwanghee Lee

Many problems have been raised regarding the current Constitutional
Justice(hereinafter reffered to as “CJ”) system. This paper focuses on the
problems of the vacancy of in the Constitutional Court(hereinafter reffered to
as “CC”) and the composition of the CC that might cause some adverse
effects on the legitimacy of the CC’s decision in a relatively direct way.
Since the impeachment trial shows the severity of these problems most
clearly, we could understand in this procedural background how these
problems arise, why they become critical, and how they could be
ameliorated.

The impeachment trial has a greater political character than any other
jurisdiction of the CC, so it is very difficult to appoint a replacement when
a CJ’s term comes to an end during the trial. In addition, in case of
impeachment against a CJ, the CJ should be excluded from the trial, which
also leads to the vacancy of the CC. This is why the impeachment trial,
whether for political or legal reasons, is closely linked to the problems of
the vacancy of the CC. In this paper, we examined the system of temporally
continuing the duties of CJ and the substitute CJ system as a solution, but
both were insufficient, so increasing CJs and restructuring the CC was

suggested as alternatives.



170 SungKyunkwan Law Review Vol .32 No.3(September 2020)

Concerning the composition of the CC, it has been criticized for the
weak democratic legitimacy of nomination by the Chief Justice of the
Supreme Court and the fact that nomination by the President -causes
difficulties for realizing the proportion of ClJs consistent with that of
people’s political support. In addition to these arguments, this article shows
that nomination by the President and the Chief Justice of the Supreme
Court, who are subject to the impeachment trial, could cause some serious
problems for the well-functioning of the trial. In this respect, we again come
to a conclusion that it is most recommendable that the National Assembly

elect all Cls.

M @ Hwanghee Lee
Constitutional Justice, Impeachment Trial, Current Syste

m of Constitutional Justice, Composition of Constitutiona
1 Court, vacancy of in the Constitutional Court, Substitu

te Justice, Increasing Constitutional Justices
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— Abstract

On Abortion from Catholic Perspective

Kim, Munjeong

Shin, Hyosung

The Criminal Law and the Mother and Child Health Act, in principle,
protect the life of the fetus, but exceptionally with medical and ethical
considerations, the abortion is allowed to protect the life of the pregnant
woman. The recent decision of the Constitutional Court promoted a
balancing between women's right to self-determination and the life of the
fetus with human rights considerations. The opinion on the unconstitutionality
of the decision even allowed abortion before the first trimester of pregnancy
which seems to be influenced by radical feminism. It can be said that the
decision is a revised version of the current legal norms which strengthens
the right to self-determination of pregnant women. The Roman Catholic
Church insists on absolute protection of life without discrimination according
to the stage of occurrence, on the basis of the sacredness of human life.
This leads to the ban on weighing the life of the fetus with other values.

From the Catholic point of view, the abortion which undermines the
reference of freedom in the name of freedom can be criticized in that the
liberty of abortion actually conceals the collapse of its foundation and attains
power through such concealment. Only by acknowledging the abortion as the
infringement of the life, the life which is the fundamental foundation of
legal norms can be strengthened and reconsolidated. It is reflection and
autonomy that lies at the heart of the Catholic perspective which concedes

abortion as a crime and forgives who has aborted.
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